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PROVISION FOR SPECIAL PROSECUTOR 

FBIDAT, JTTLT 23, 1976 

HOUSE or REPRESENTATIVES, 
SUBCOMMITTEE ON CRiMiirAL JUSTICE, 

C!oMMITTEB OK THE JuDICIART, 
Washington, D.C. 

The snbcommittee met, pursuant to notice, at 9:35 a.m., in room 
2141, Rayburn House Office Building, the Honorable William L. 
Hungate [chairman of the subcommittee] presiding. 

Present: Representatives Hungate, Holtzman, Drinan, Wiggins, 
and Hyde, 

Also present: Thomas W. Hutchison, counsel; Robert A. Lembo 
and Toni Lawson, assistant counsel; and Raymond V. Smietanka, 
associate counsel. 

Mr. HUNGATE. The subcommittee wiU come to order. 
The Subcommittee on Criminal Justice today is opening hearings 

on a topic that has been before the American public for 2i/^ years, 
ever since the Saturday night massacre of October 1973. The issue is 
whether a Special Prosecutor is necessary to investigate and prosecute 
criminal wrongdoing by government officials. 

The Senate recently resolved this issue when it passed S. 495 by a 
lopsided vote of 91-5. The Senate bill creates a permanent Office of 
Special Prosecutor to handle criminal cases involving certain high- 
level Government officials. Criminal cases involving other govern- 
ment officials will be handled either by the Office of Government 
Crimes or the Office of Professional Responsibility, both part of the 
Justice Department. 

This subcommittee, too, has previously addressed this issue. Shortly 
after the Saturday night massacre, the subcommittee began work 
on an independent special prosecutor bill. The subcommittee recom- 
mended a bill, H.R. 11401. The full committee reported the bill favor- 
ably on November 26, 1973. The Senate had a special prosecutor bill 
at about the same time, and it had some 55 cosponsors. As I recall, 
the Senate bill did not get out of committee. 

An earlier version oi the Senate bill in this Congress resolved tJie 
issue differently. It established a Government Crimes Division in the 
Justice Department to handle cases involving Government officials. 
However, if a conflict of interest arose, as the bill defined conflict of 
interest, then a temporary Special Prosecutor was to be appointed— 
either by the Attorney General or, if he failed to do so, by a special 
panel or judges. I introduced this earlier version of the Senate bill 
in order to provide the subcommittee with a bill upon which to 
begin working. 

<1) 



We will receive testimony today from several witnesses, all of whom, 
I am sure, will prove to be quite helpful to us in our work. We will 
hear first from several of the Senators whose hard work and legisla- 
tive skill fashioned a bill that could pass the Senate with an over- 
whelming vote. 

The Attorney Greneral, whose role in the shaping of title I of S. 495 
has been well publicized, will testify. 

We are also fortunate to have with us the president-elect nominee 
of the American Bar Association, Mr. William B. Spann, Jr. Mr. 
Spann served as chairman of a special ABA committee to study Fed- 
eral law enforcement agencies. That committee produced a long and 
thoughtful report, and a number of its suggestions are embodied in 
H.K. 14476, Mr. Spann will be accompanied hy Prof. Herbert S. ^Mil- 
ler. the expert consultant to the ABA special committee. 

Our final witness is Mr. Charles Morgan, who will testify on behalf 
of the ACLU. 

We appreciate the time constraints that are on our colleagues of the 
Senate today. We welcome today Senators Kibicoff, Kenn^y, Percy, 
Weicker, and Javits. 

Senator Ribicoff, you are scheduled first. 

TESTIMONY OF HON. ABRAHAM A. RIBICOFF, A U.S. SENATOE 
FROM THE STATE OF CONNECTICUT; HON. EDWARD M. KENNEDY, 
A U.S. SENATOR FROM THE STATE OF MASSACHUSETTS; HON. 

' CHARLES H. PERCY, A U.S. SENATOR FROM THE STATE OF 
ILLINOIS; HON. LOWELL P. WEICKER, JR., A U.S. SENATOE FROM 
THE STATE OF CONNECTICUT; AND HON. JACOB K. JAVITS, A 
U.S. SENATOE FEOM THE STATE OF NEW YOEK 

Mr. RIBICOFF. Thank you very much, Mr. Chairman. 
You will have to excuse me for leaving after my testimony. Sena- 

tor Kennedy has caused a great deal of headaches to the Finance 
Committee. And at 10 o'clock this morning we are meeting to go over 
many items of the tax bill which Senator Kennedy feels are most 
horrendous. So I will give him the burden with Senator Weicker of 
answering your questions. 

Mr. KENNEDY. I think I had better come with you. 
Mr. RroicxjFP. Mr. Chairman and members of the committee, on 

Wednesday the Senate passed the Watergate Reorganization and Re- 
form Act of 1976^S. 495—by an overwhelming vote of 91 to 5. That 
bill was based upon the recommendations of the Senate Watergate 
Committee. The first man to conceive this bill and introduce it in the 
last Congress was Senator Sam Ervin. We worked for 18 months on 
this legislation. There were 20 witnesses, 7 days of hearing, and many 
legal experts who gave us the benefit of their written opinions. 

Our committee has been concerned with how we presently handle 
investigations and prosecutions of possible criminal activity by high 
level Federal Government officials. The serious deficiencies of our 
present system of handling these cases were highlighted by Watergate 
but were in no way caused by or limited to Watergate. 

The Government Operations Committee held extensive hearings 
on this subject and initially considered a proposal for a permanent 



Office of Special Prosecutor. Because of objections raised by the De- 
partment of Justice and others that there was not enough work to keep 
such an office busy and that a high caliber individual couldn't be 
attracted to such a position, the Government Operations Committee 
adopted the approach recommended by the American Bar Association 
for a statutory mechanism requiring the appointment of a temporary 
Special Prosecutor, when needed, by the Attorney General or the 
court. 

During the last 3 weeks, Senators Perc;^, Javits, Weicker, Kennedy, 
and I, and our staffs have had extensive discussions with the Attorney 
General and his staff. 

Mr. Chairman, I would like to pay public tribute at this time to my 
colleagues, Senators Percy, Javits, and Weicker of the Government 
Operations Committee, and Senator Kennedy from the Judiciary 
Committee, for their consistency, their persistence, their hard work 
and their many contributions to this measure. 

Three major factors discovered in the course of these discussions led 
us to decide to return to our original concept of a permanent Special 
Prosecutor. First, we were told that there were many more presently 
active cases than we expected which would have required the appoint- 
ment of a temporary Special Prosecutor under tlie committee's bill. 
The staff of the Justice Department informed us that anywhere from 
6 to 40 temporary Special Prosecutors could be required at this time. 
Therefore the concern tliat a permanent Special Prosecutor would be 
bored or have nothing to do was not as serious a possibility as we 
thought. 

Second, the Department expressed great concern about the actual 
operation of a mechanism requiring the appointment of a temporary 
Special Prosecutor at an early stage in an investigation. "While the 
committee was prepared to offer amendments to minimize these prob- 
lems, the legitimate concerns of the Department had to be weighed 
against any disadvantage of a permanent Special Prosecutor. And 
talking for myself, the more I studied the bill, the more uncomfortable 
I personally was with our concept of a convoluted, complicated way 
to appoint a Special Prosecutor. And the more I studied the bill, and 
I think my colleagues felt the same way, we realized that probably the 
best proposal was that of the President and the Attorney General to 
return to the permanent prosecutor concept that we had in our original 
bill. 

And then the President indicated a willin^ess to support a perma- 
nent independent Special Prosecutor. Tlio fair administration of jus- 
tice should not be a partisan matter or a matter of one branch of Gov- 
ernment pitted against another. I am pleased that everjf Republican 
member of the Senate Government Operations Committee is a co- 
sponsor of this legislation. Congress and the President working to- 
other can this year establish the necessary institutional framework to 
insure that whatever high level Government corruption which exists 
now or in the future will be investigated impartially, vigorously and, 
most importantly, fairly. 

The compromise proposal which the Senate adopted is much less 
complex than the version of S. 495 reported by the Senate Govern- 



ment Operations Committee. At this point I will briefly describe the 
major provisions of title I of the Senate passed bill. 

The first part of the amendment establishes a permanent inde- 
pendent Office of Special Prosecutor within the Department of Jus- 
tice headed by a Special Prosecutor appointed by the President by 
and with the "advice and consent of the Senate. The Special Prose- 
cutor would be appointed for a 3-year terra, and would not be eligible 
for reappointment to that office. 

No person could be appointed Special Prosecutor if ho has at any 
time during the preceding 5 years held a high level position working 
on the campaign of any candidate for any elective Federal office. 

A Special Prosecutor could only be removed by the President for 
extraordinary improprieties, for malfeasance in office, for willful 
neglect of duty, lor permanent incapacitation, or for any conduct 
constituting a felony. 

The Special Prosecutor would have jurisdiction to investigate and 
prosecute possible violations of Federal criminal law by a person who 
holds or who at the time of such possible violation held any of the 
following positions in the Federal Government: President, Vice Presi- 
dent, Attorney General, or Director of the Federal Bureau of Investi- 
gation, any Cabinet Member or other high level Government officials 
compensated at a rate of at least level II of the executive schedule, all 
Members of Congress and all members of the Federal Judiciary. 

The Attorney General is also required to i-efer to the Special Prose- 
cutor any matter where the Attorney General determines that in the 
interests of the administration of justice it would be inappropriate 
for the Department of Justice—other than the office of Special Prose- 
cutor—to conduct such investigation or prosecution. Thus in cases 
where the subject of an investigation is a top aide to the President or 
is a very powerful staff aide to a Member of Congi'ess, and the Attor- 
ney General believes that he or the President has a very serious con- 
flict of interest because of the appearance that partisan political 
consideration might influence their handling of the case, the Attorney 
General would refer such a case to the Special Prosecutor. 

The authority of the Special Prosecutor is specifically set forth. It is 
based on tlie powers given the Watergate special prosecution force. 
The Special Prosecutor will be required to periodically report to the 
Judiciary Committees of tlie House of Kepresentatives and the Senate. 
So, therefore, the Judiciary Committee would have the responsibility 
and authority for the oversight of tliis office. 

The remainder of title I would create an Office of Government 
Crimes within the Justice Department. 

The Office would be headed by a Director who is appointed by the 
President with the advice and consent of the Senate. The Director will 
serve at the pleasure of tlie President. And again no pei'son may be 
appointed Director if he has actively participated in a political cam- 
paign on behalf of a candidate for elective office during the 5 years 
preceding the appointment. 

The Office of Government Crimes would have jurisdiction over: 
One: All criminal violations of Federal law by any past or present 

lower level Federal Government officer, employee or special employe© 
if the violation relates to the person's Federal Government employ- 
ment: 
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Two: Criminal violations of laws relating to lobbyinj?, conftict of 
interest, campaigns and election to public office by any person except 
violations relat^ to discrimination on the grounds of race, color, re- 
ligion or national origin; and 

Three: Any other matters the Attorney General believes are appro- 
priate. 

The Attorney General is specifically given the discretion of placing 
this Office of Government Crimes anywhere administratively within 
the Department. However, the Director of this office would also report 
directly to the Attorney General. 

Finallv, the amendment includes the President's proposal for estab- 
lishing the Office of Professional Responsibility. This office now exists 
in the Department and this proposal will simply legislatively sanction 
what already exists. 

Tlie Office of Professional Responsibility does preliminary investi- 
gations on behalf of the Attorney General of wrongdoing by employees 
of tlie Department of Justice. 

The members of this distinguished committee are well acquainted 
•with the legal and policy issues involved in this legislation. I hope you 
will give serious consideration to title I of S. 495 as passed by the Sen- 
ate as well as to H.R. 14476. 

Please be sure that our committee and staffs will be more than happy 
to cooperate with you and any member of your committee if you feel 
that we can be of any assistance in providing material and informa- 
tion that we have as a result of our hearings and that we have accumu- 
lated on the general topic. And I would hope the House of Represent- 
atives will join with the Senate and the President in enacting a piece 
of legislation this year to insure that any high level Government cor- 
ruption which occurs will be investigated in an apolitical, impartial 
manner in which the public can justifiably have confidence. 

Thank you. 
And, Mr. Chairman, I ask unanimous consent to be able to present 

to you various material and exhibits which I feel will be of help to 
this committee. 

Mr. HuNGATE. Without objection it will be so ordered. 
I very much appreciate your attendance here and the helpful testi- 

mony you have given us, Senator. 
Mr. RiBicoFF. I would have time to answer one or two questions. 
Mr. HDNOATE. Perhaps we should proceed with your questions, sines 

you have to leave, and then we will proceed with the statements of the 
others, as a panel. That would be most useful. 

Mr. Wiggins. 
Mr. WiGorNS. Senator, welcome to the Judiciary Committee. I don't 

believe I have ever seen such a distinguished array of witnesses before 
this committee. 

I would like you to discuss briefly the considerations in the Senate 
concerning the limitations which are imposed by this legislation upon 
the President's appointing authority. Under normal circumstances, as 
you know, the President nominates and the Senate in its wisdom can 
grant or withhold its advice and consent for any reason it deems ap- 
propriate. Now, here we draft in a statute limitations on the ability of 
the President presumptively even to nominate. He cannot nominate a 



person and submit to the Senate a name for a renomination in the case 
of a special prosecutor, he is limited to one term. He cannot even send 
to the Senate a name of a high campaign oflBcial. And I think at least 
it raises a separation of powers issue. And I would like for you to dis- 
cuss it. 

Mr. RiBicoFF. First when Mr. Jaworski and Mr. Ruth appeared 
before our committee they were deeply concerned with the great power 
that would be lodged in the hands of a permanent prosecutor. It is a 
very delicate consideration to get a man who could abuse this office, 
who through ambitions could use it as a political springboard for no- 
toriety. And from the civil rights standpoint, who is going to super- 
vise the permanent prosecutor. 

And consequently, it was felt that we did not want to establish for a 
long period of time any person in the position that would almost have 
more power than anybody in the Government to be able to investigate 
any high level official or any Member of Congress. 

Ana consequently it was felt that in the case of an office of this type 
of sensitivity and delicacy that we should limit the time. 

As a fallout of Watergate, what bothered us and what also might 
bother you gentlemen and ladies who played such a major role in the 
whole Watergate episode was the feeling that anyone in this position 
should not have been so politically involved with the executive branch 
or the legislative branch. There should be a restriction on this person 
to assure that he did not go into this office with a strong political bias. 
And frankly, this office of permanent prosecutor is an attempt by Gov- 
ernment officials to lean over backward. And if you are reaching over 
backwards in the whole concept, you should lean over backwards as 
well with the person who is appointed. 

Mr. WIGGINS. Senator, I understand the policy considerations that 
may make it undesirable to have such a person serve. And those policy 
considerations may prompt the Senator in a given case to withhold 
its consent to a nomination. But this by statute precludes even the 
nomination of such a person, and is an apparent erosion upon the 
powers of the President to send the name up to the Senate, which I 
nave always regarded as within his exclusive prerogatives. 

Now, you as Senators may elect not to confirm tnat person because 
of his prior political associations or because it is a renomination. But 
now we are intruding, as I see it, on the power of the President to 
make nominations. And it does raise at least constitutional questions. 
And if you would discuss it, I would certainly appreciate your 
rationale. 

Mr. RiBicoFF. First I would say that the recommendation for this 
particular proposal was made by the American Bar Association. It 
was carefully studied. We will submit documents we have on opin- 
ions as to constitutionality. And may I say also, the recommenda- 
tion was basically approved—we have made some changes—by the 
Attorney General. It was only during the past week that the Attorney 
General came in with a proposal. There was a great reluctance on 
the part of the Attorney General to accept many features of this bill. 
And it was only after considerable discussion between the Attorney 
General and ourselves that we arrived at this conclusion. 

Now, my feeling is that the constitutionality problems raised by 
the Attorney General mostly went to the temporary Special Prosecutor 



and referring it over to the circuit court to make the choice of the 
Special Prosecutors. They tliought that was unconstitutional. But it 
did have the basic approval of the Attorney General, who has been 
very sensitive, and also President Ford. So we do feel that it is con- 
stitutional. And we will be glad to send over to your staff the backup 
material, Congressman Wiggins. 

Mr. JAVITS. Congressman, I would like to say a word on that, on 
the constitutional question. It troubled me greatly because title I not 
only contains limitations on the power of appointment respecting the 
Special Prosecutor, but we have now included limitations on the ap- 
pointment of the Attorney General, a Cabinet officer. These are even 
stronger limitations. 

Nonetheless, after consideration I am persuaded that it is consti- 
tutional, because I believe that none of these appointments, none of 
these offices are constitutional offices, they are all statutory offices. 
And I believe that the Congress has the right to delimit the nature of 
the job. And having delimited the nature of the job, for example, the 
President is often asked to appoint from a list. There are various 
statutes on that. The President is often asked to appoint even in the 
case of regulatory agencies from people who have certain skills. And 
in my judgment, therefore, as we are laying out the job, we are statu- 
toriljr creating and defining the job, we have the right to determine its 
qualifications. And the President's appointing power is statutorily 
modified. 

Mr. HtTNTOATE. IVIs. Holtzman. 
Ms. HOLTZMAN. Thank you, Mr. Chainnan. 
And welcome. Senator, and the other distinjifuished Senators. 
First, I have a question about the jurisdiction of the Special Pros- 

ecutor as set forth in the bill as passed by the Senate. Looking at 
S. 495 as reported, it indicates much broader jurisdiction for the Spe- 
cial Prosecutor than the provisions that emerged in the final bill. For 
example, the reported bill would include any elected or appointed 
Federal officer or employee who was compensated at level III in the 
Executive Schedule, on criminal violations of Federal law by any 
elected or Federal Government officer or employee, and violations 
which indirectly relate to the official Government work of such officer 
or employee. Special Government employees would be covered as well 
as criminal violation of Federal laws relating to lobbying, campaigns, 
and the election to public office. 

Mr. RiBicoFP. May I internipt, Congresswoman Holtzman ? 
Ms. HOLTZMAN. Yes. 
Mr. RTBICOFF. What you are leading from is the jurisdiction for the 

"Division of Government Crimes," not the jurisdiction of the Special 
Prosecutor. There are two offices here. We have an Office of Govern- 
ment Crimes  

Ms. HOLTZMAN. That is correct. 
Mr. RiBicoFP [continuing!. And then we have a permanent prose- 

cutor taking care of the higher level executive officials, Congress- 
woman, and so on. 

Ms. HOLTZMAN. That is correct. But in any case, having broiight 
these questions about the =cope of jurisdiction to your attention, it 
seems clear to me that if this bill had been in effect during the Water- 
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gate case, the Special Proseciitor would not have had jurisdiction to 
prosecute any possible criminal action related to the Committee to 
Eeelect the President, even though such action did in fact have very 
intimate connection to the criminal activity goinp on with the Gov- 
ernment itself. Is there any reason that these broader areas of jurisdic-' 
tion were deleted from the reported bill ? 

Mr. RLBICOFF. I am trying to i-ecall whether we even discussed it. 
Mr. JAVITS. We did. 
Mr. RiBicoFF. I think what we have here, we allow the Attorney 

Greneral to refer such a case that you mentioned to the Special Prosecu- 
tor. We leave that within the discretion of the Attoi-ney General. And 
my feeling is, knowingr Watergate and what public opinion does, if 
something came up similar to that involving the Committee to Keelect 
the President I would imagine that the Attorney General would refer 
that within his discretion to tlie Special Prosecutor. 

Ms. HoLTZMAN. I thouglit that the purpose of this legislation was 
to create an institutional .framework so that we wouldn't have to rely 
on the good faith of any Attorney General, and that the Government 
would respond regardless of the motivation of any particular Attor- 
ney General. 

Mr. EiBicoFP. Well, Senator Javits said we did think about it. I 
don't think we had much of a discussion on this. But I could see, this 
is why we liave two Houses. And if you come up with some thoughts 
and ideas that you think ou^ht to go into tliis legislation, certainly 
this is something that we could discuss in conference. If you felt and 
the House felt that it should be nailed down that way instead of 
discretionai-y, the Special Prosecutor could have this type of jurisdic- 
tion. If he was going to be involved in the political staffs of anyone 
running for Federal office I think you would be giving him an awful 
lot of work. We do give the Office of Govermnent Crimes jurisdiction 
to take care of political abuses, and violations of lobbying and con- 
flict of interest laws. And the Office, we feel, could handle that with- 
out burdening the Special Prosecutor with that matter. 

Mr. JAVITS. May I just add one further word. We did talk about 
the fact that the President's proposal took us down one step, that is, 
we didn't cover Assistant Secretaries, who are very numerous. And 
we felt that the desirability of the Special Prosecutor, which would 
have a much better constitutional standing than the way we had to 
handle it to begin with when we ran into the administration opposi- 
tion, was wm-th what we were giving up, especially as we had but- 
tressed the Office of Government Crimes which really, except for the 
fact that it was related in the Attorney General's Office in a more 
intimate way, also had a unique and special standing. So I tliink it 
was advised, and it goes to a very important point, I felt—and I am 
only going to speak for myself—that it was extremely desirable in the 
matter of the Watergate experience to, if we could, come to an agreed 
upon bill, and one could say, I think quite fairly, that this was one of 
the things we yielded, because as I say, the Office of Government 
Crimes is also a verj' significant office. 

Nonetheless we did reduce the number of officials who would be 
subject to the top level treatment by the Special PrcKecutor. But on 
the whole I was myself very aware of it. I thought it was worth it, 
considering the other aspects of what we were achieving. 



Mr. WEICKER. I think in that regard, Mr. Chairman, during the 
deliberations it became clear that it could vei-y well end up with a 
situation where, No. 1, you could have a multiplicity of special prosecu- 
tors, where anybody could make an allegation against anyone else^ 
and you would trigger a mechanism whicli had very serious import 
just by the nature of the mechanism itself and the triggering of it. I 
don't think there is any question as to the fact that the bill is better 
where the people who would be subject to the investigations of a 
Special Prosecutor are very limited, and where you have only one 
Special Prosecutoi*. 

I think it is essential that we do limit the scope both in the sense of 
the number of officials who would come under this bill and in the 
sense of the prosecutorial effort. There is no question in my mind that 
what we donx want to do is set up a mechanism that is going to spray 
the landscape time and time again in the future. And I am going to be 
very candid, I don't mind the Committee To Keelect the President as 
being a unit and similarly to high level wrongdoing coming under in- 
vestigation. But I do not want the political parties of this country sub- 
ject to a Special Prosecutor. I think that would be bad. I don't want to 
see a political committee come under this particular agency. I think 
that what we are trying to do here is to make certain that the Ameri- 
can people believe that our justice system is going to apply as well to 
the highest ranking officials as to the littlest guy on the street. And I 
think we have achieved that in the sense of limiting the number of 
pei-sons covered. But make no mistake, if a bill came out on the floor of 
the Senate to set up this mechanism vis-a-vis a political party, it 
would certainly draw my fire and my opposition, because I think it is 
an encroachment on civil liberties. 

Mr. EiBicoFF. Mr. Chairman, the Senate went into session at 9:85. 
We have other Senators here to make statements. I have to go to 
Finance. May I ask that the other members be called on to make their 
statements, and the panel can answer questions, and then I could go to 
Finance. 

Mr. HuNGATE. Without objection I believe that would be the most 
useful procedure. 

And I know Senator Weicker has a prepared statement. We also 
have Senator Kennedy and Senator Percy. 

Thank you very much, Senator, for your attendance. 
Mr. Weicker. 
Mr. WEICKER. Thank you, Mr. Cliairman. 
I will be very brief. 
This committee needs no reminder of the national pain, torment, 

and anguish which was wrought by Watergate. 
You know full well the extent to which our system of law enforce- 

ment and criminal justice was subverted by political influence in order 
that a few—who felt they were above the law—might escape the law. 

In retrospect today, we can all sit back and take small comfort in 
the fact that the system worked. The system did work, but it was 
cumbersome. 

Now, more than 4 years later, we are still repairing the damage, and 
our chief law enforcement agency—the Department of Justice—can 
still be subjected to the same political pressures and influence wliich 
came so close to preventing the truth from ever surfacing. 
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It is for this reason that your committee mnst now jret on with the 
job of hammering the last nail in the coffin of Watergate. 

In the future—generations from now—there may not be a Sam 
Ervin, or somebody like the chairman, Bill Hungate, or Peter Eodino 
to relentlessly and impartially pursue the truth. The only true safe- 
guard against future abuses of power is through Taw—a law which 
creates an effective mechanism to guide the hand of justice with delib- 
erate speed and vigor, without regard for position, politics, or 
philosophy. 

IVfr. Chairman, in conclusion I don't think that anything we can do 
as Members of the House or Senate could contribute more to the firture 
of this country than to establish equality of law in this country. At the 
present time this is probably the greatest credibility gap that exists. It 
all started basically in the public view with the issue ofWatergatc. The 
time has come now to assure every American that there is one standard 
of justice, and it applies to all of us. In that sense, yes, it is going to be 
changed from the conditions of the past. But it is essential. 

It is my feeling that when the day comes when democracy falls it 
"will be from within and not from without. And I think that this effort, 
that which your committee has already made, and is prepared to do,, 
and that is what is voted through the Senate, can make that one very 
solid and important contribution to the f titure. 

I thank you. And I stand ready to answer your questions. 
Mr. HUNGATE. Thank you, Senator Weicker, I appreciate your ar^ 

gument and contribution here. 
Senator Kennedy, please. 
Mr. KENNEDY. Thank you very much. 
Mr. Chairman, I just want to acknowledge, as my colleagues have in 

the Senate, and as I think all the people of this country have, what 
this committee and you, Mr. Chairman, have meant to this country 
during the very difficult Watergate period. And this committee itself 
has probably given as much attention and thought to the issues which 
are involved in this legislation as any committee on any particular 
issue in recent times. So I appreciate, just as a member of the Senate 
Judiciary Committee, having the privilege of making just a brief 
comment. 

As you are aware, Mr. Chairman, the initial development in the 
fashioning of the Special Prosecutor proviso was accomplished in the 
Judiciaiy Committee in the spring of 1073 really as a condition for 
the approval of the then Attorney General Richardson. And through 
the course of this particular legislation and subsequent legislation we 
did consider in the Judiciary Committee a variety of different options 
in the fashioning of Special Prosecutor legislation. We had extensive 
hearings. We have considered the broad implications of constitutional 
law which have been suggested by it. And we have attempted, mem- 
bers of that committee, to work with the excellent work that has been 
fashioned by Senator Eibicoff and Senator Weicker, Senators Javits 
and Percy in the development of this legislation. And all of us on that 
Judiciary Committee feel strongly that their efforts and their work 
haA'e really been an enormous advantage to us as an institution and 
to the American people. 

Specifically on two issues, I think Senator Ribicoff has mentioned 
the practical problems that I think many of us have seen in the devel- 



11 

oping of tlie triggering device for a temporary Special Prosecutor, 
practical problems that existed in the drafting of that legislation—the 
possibility of a proliferation of various Special Prosecutors. The prob- 
lem is that you could have one or two or three or four or five temporary 
Special Prosecutors, or you could have new matters that arise brought 
to the first temporary Special Prosecutor, in which case, you are really 
in fact creating a permanent Special Prosecutor situation. And you 
also have the situation where, under the original version, the Attorney 
General basicaUv makes the appointment without the land of protec- 
tions which we think have been in the final Senate version which pro- 
vides at least a very substantial opportunity if the confirmation func- 
tion is exercised by the Senate Judiciaiy Committee and the full 
Senate. 

So it seems to us that the move toward a permanent prosecutor, for 
briefly those reasons, elaborated upon by Senator Ribicoff, and testi- 
fied to by my colleagues, justifies the establishment of a permanent 
prosecutor, with a very clear understanding, as brought out by the 
questions of Mr. Wiggins, of a vigorous kind of exercise of responsi- 
bility and advice ana consent by the Senate Judiciary Committee, and 
by tlie 3-year limitation in term, and by the fact that no Special Prose- 
cutor is going to have to curry favor because they know they are not 
going to be reappointed, and the other provisions which have been 
added in terms of excluding those who have been involved in political 
campaigns. 

It seems to me, Mr. Chairman, that really on that particular issue, 
which I know is going to be very basic to the whole discussion and 
debate, that the recommendations that have been made, included in 
the legislation, warrant the support of the members of tliis committee. 

I Icnow that there are perhaps those who question whether it is 
necessarv or that we should pass this legislation in the final hours 
really of this session. I think it is warranted and justified and neces- 
sarv. And I am fflad that the Attorney General and the President 
hnvp supported this eflfort in recent times and really have extended 
the jurisdiction even to include Members of Congress, which I think 
gonerallv is a strengthening provision and one which the American 
peor»lo would expect. 

S'^ T am verv hopeful that action will be taken, and that the members 
of this committee will give the kind of careful attention which I loiow 
they can to the recommendations that have been made by tlie Senate 
thnV wp reallv pafw this Icsrislation at thf earliest possible time. 

Mr. HTTN-OATR. Thank you very much, Senator. 
Senator Percv. 
Mr. PEHCT. Mr. Chairman. T would like to just limit my com- 

ments to one particular phase of the legislation, because the details 
have all been outlined for you. 

T think the House, the Senate, the President, the administration, and 
particulnrly the Justice Department all have common objectives: 
To establish greater intearritv at the highest levels of Government, and 
to increase public confidence in the vigorous and impartial adminis- 
tration of justice with respect to senior officials in all three branches 
of Government. I certainly applaud the addition of Memliers of 
Cnnsrress by the administration. It was a terrible oversight that we 
in Congress didn't do it ourselves. I think that during the course of 
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our deliberations we did have some misunderstandings, sometimes 
am<mg ourselves and sometimes with members of tlie aaministration. 
But as I review what has transpired and what will result from our 
own conference, which I feel assured we will have this year, I am cer- 
tain we will send a bill to the President on which we can unite, as I 
am certain that tJie House in its wisdom can find ways to improve and 
refine what we present to it now. I tliink what has transpired, despite 
some misunderstandings, has been in the best tradition of the Ameri- 
can legislative system. 

I have not seen one shred of partisanship in this matter in the 
Judiciary Committee or the Government Operations Committee—at 
any tune. There has never been any real rivalry between the execu- 
tive and legislative branches of Government. Slany times we in the 
legislative brajich have a feeling that you've got to take it our way. 
Never have I seen the Senate reach out more to the Justice Depart- 
ment and the administration to say, we know there are imperfections. 

There was very conflicting testunony. We liad some 20 witnesses, 
including former prosecutors and members of the ABA, and there 
was a good deal of conflict. It came down to our final judgment tliat 
we wanted legislation the Justice Department believed in, liecause 
they would have to carry it out. Certainly we applauded the initiative 
taken by the Justice Department in this regard. Many of us went 
on the public record statmg—and I don't recall many times that we 
did this in the past, but we did it unequivocally this time—that what 
the Justice Department presented to us, and what the President sent 
to the Senate earlier this week, was better than what we had come 
up with after months of deliberation. 

But I hope that they did benefit from our deliberations and from 
our hearings as well. 

The Attorney General did a magnificent job in meeting with us 
many times in his office and in the Senate to try to i^esolve our 
differences. 

The argument was made by eminent authority that we shouldn't 
create a permanent Special Prosecutor. The former Special Prosecutor 
said we shouldn't have one because there wouldn't be enough work 
for him. We hope that is true. We hope our houses won't bum down, 
too. but we take out insurance policies. T think what we are doing 
here is taking out an insurance policy. And certainly by having all 
three branches covered there will he enough work for what I hope 
would be a modest permanent staff. But the mere existence of the 
office will, I hope, prevent a great deal of possible wrongdoing. 

Finally, I would like to say that in this case we did not really 
respond to public pressure. It was ratlier interesting to me that my 
mail on this particular subject, and tlie mail of many of my colleagues, 
has been very light this year. And T wondered why, compared to the 
mail we get on gun control legislation, abortion, the present tax 
bill  

Mr. HTTNTOATE. Please quit. You are making me nervous just nam- 
ing those subjects. 

Mr. PERCY. Well, in this case I tried to determine why the mail 
has been light, and I have talked to many jjeople about it First of 
all, loud and clear to the American public came the message, as Sena- 
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tor Kennedv said, of what this committee meant. I think its proceed- 
ings were the finest demonstration of what the Coneress can do. For 
the first time the American people were brought right into the delib- 
erative process, and they gamed tremendous respect for the Members 
of Congress who deliberated on tlie Watergate issue. I tiiink people 
had confidence we were going to do something. And I think the 
Senate Watergate Committee—in which my distinguished colleague, 
Senator Weicker, participated—also added to that sense of confidence. 
But basically, I think the American public had confidence that Con- 
gress, the President, the Department of Justice, and the Special Pros- 
ecutor process itself would worit this out. And I think that is why the 
mail has been light. But its lateness doesn't remove the urgency. 
People exjieft us to do something. iVnd so, although we realize we are 
presenting this to the House late in the seasion, I believe the back- 
ground and the knowledge that this committee has will enable it to 
move with great dispatch. We are very grateful indeed for this op- 
portunity to sit before you on the other side of the table and present 
our views. 

Thank you. 
Mr. HuNGATE. Thank you very much for your helpful considera- 

tion. And we appreciate listening to these plaudits on behalf of tiie 
committee. 

And I would hasten to say in the activities of my colleagues, Mr. 
Wiggins, Mr. Drinan, Mr. Mann, and others, we were not always in 
agi'eement, but I think this due process requires all sides be repre- 
sented and represented ably. And I am very pleased to have been able 
to serve with these distinguished gentlemen on the committee. 

Senator Javits, I apologize for getting to you last. Please regard it 
as being the cleanup man. 

I haven't seen so many Senators in one place since the Democrats 
finally selected a nominee. 

Mr. JA^TTS. We are here because we want to be. And for me it is 
deeply moving that we should be appearing before a subcommittee 
of uie Judiciary. Let us remember tliat it is you gentlemen who rang 
the bell first, and registered it with the country, and in my judgment 
brought about a change in the Presidency and the method of change 
which, while it might not have satisfied me as a purist, I would rather 
have seen a trial, nonetheless it worked for our country. And I tliink 
tribute should be paid to the members of the Judiciaiy Committee 
who faced and lent enormous credit to our coimtry in the way tliat 
they handled this awesome responsibility. 

Mr. Chairman, I shall not duplicate what any of my colleagues 
have said. I adopt it all. It has been very well and very effectively 
said. I would like to add just a few thoughts. 

First, though the mail may not be great, this is an historic mission, 
writing this legislation. It does not follow other scandals—this was 
not the first—it did not follow the scandal in General Grant's time or 
the Teapot Dome. For the first time the Congress is making an effort 
to institutionalize an instrument of self-purification. 

Second, we have suffered in the world, Mr. Chairman, great criti- 
cism by people who said that we have placed our system in gra%'e 
jeopardy by shaking its foundations as we have. This statute will be 
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a vindication and validation of the fact that having gone through this 
purification by fire, we mean it, and having heard all of the concerns 
expressed both here and in the world, we still remain convinced that 
the way of exposure in purification is the best way. And I hope very 
much that the House will help to make this legislation law for that 
among many other reasons. 

And, Mr. Chairman, I hope verv much that you, too, here in the 
House will try to do what we dia, which is to bring the Attorney 
General and the President to cooperation with us, so that this may be 
truly a national act, with the b^t minds and the best intentions of 
our country, both in the executive and legislative, joining together, 
with no party advantage taken or sought from what should be an 
expression of the highest national conscience. We did it, and we were 
quick to leap at the opportunity to join with the executive. Personally, 
I regret very much newspaper stories which may put a coloration on 
it, a reluctance by the President or the Attorney (reneral. These men 
were very deeply convinced—the Attorney General is one of our most 
eminent lawyers ever to serve in the position of the Attorney Gren- 
eral, and he had very deep convictions with this legislation. Indeed, 
the legislation now is quite different from the legislation which faced 
him. 

So I hope the same spirit and the same technique will prevail in 
the House. 

Third, I hope very much that you will look very carefully at the 
removal power of the President in respect to the Special Prosecutor. It 
is one sentence, Mr. Chairman, but a very portentious sentence. And 
it is found in section 591 (d) and it reads as follows: 

A SpM'fnl Prosecutor shall only be removed by the President for extraordinary 
improprieties, for malfeasance in office, for willful neslect of duty, for permanent 
incapacitjitlon, or for any conduct constituting a felony. 

Then it gives power to proceed in the TT,S. District Court of the 
District of Columbia to challenge the President's action and even to 
seek a reinstatement. Now, that is a pretty long jump in law. And I 
hope vou will look at it very carefully. Perhaps this or some other 
technique may be utilized for the purpose. But I think this technique 
is probably one of first impression in respect of law. And I hope you 
will also note that the power of the President to remove precedes the 
various powers which are specified in section r)9.S(a). which gives the 
Special Prosecutor a special standing, because the language there is 
"subject only to the power of the President under 591 (d)"—in short, 
subject to the power of the President to remove. 

So I hope very much the members of this committee have heretofore 
evidenced their views about that. The power of removal was one of the 
big things that was the hallmark of tne Watergate. And I hope very 
much that you will give this particular question your vei-y con- 
sidered attention, and getting whatever expert views on it. 

And finally. Mr. Chairman, I have absolutelv no doubts as to the 
result which the committee which was responsible for the Watergate 
impeachment will turn out. In my judgment it will be a good bill. 
And I hope also that as yon progress with it you will be in close touch 
with us. both on the judiciary and Government operations side, so 
that just as I said what I did about the President and tlie Attornev 
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General, we may come out with an agreed upon bill and do it this year 
before a new administration takes office. 

Mr. HtJNGATE. Thank you. Senator, for your keen legal analysis of 
some of our problems. And we certainly will be in close touch. 

Mr. Hyde. 
Mr. HYDE. Thank vou. 
Mr. Chairman, I have some problems with this legislation. And un- 

fortunately I have to leave in about 6 minutes, so I won't be able to 
•wait for answers to many of my questions. But while we are here, I 
would like to ask Senator Javits, perhaps, or Senator Weicker, as you 
choose—it seems to me we are setting up a permanent office of Special 
Prosecutor. We are going to give him a 3-year nonrenewable term, and 
paying $44,000 a year, whicli is probably about a third of what the 
type of person we want for this job makes. And if he has nothing to do, 
he is going to find something to do. Are we not going to generate the 
urge to prosecute on the part of a topflight lawyer sitting around with 
a staff on a 3-year term with nothing to do ? He is going to find some- 
thing to do. And isn't this a problem ? We used to call it in the days of 
Senator Joe McCarthy witch hunting. That term is certainly not in 
fashion these days. But what is an energetic, dynamic achieving lawyer 
going to do if he can't find crimes to prosecute ? And is that a healthy 
situation ? 

Mr. jAvrrs. I think we were very cognizant of the danger of a run- 
away prosecutor. This is not anything unfamiliar to people with ex- 
perience in the law. And I would like to direct my colleague's atten- 
tion, because we were cognizant of that, to section 593(c) of the bill 
which reads as follows: 

The 8j)eelal prosecutor may from time to time malce public such statements or 
reports as he deems appropriate. The special prosecutor may present reports, 
statements or recommendations to the Congress, the President or the Attorney 
General. 

We hope for a high level man. And that is why we limited it to one 
term, so that a man would know. But it is 3 years. And that is that. 
And it should be an extremely honored office. 

And second, we felt that if his attention were directed to the insti- 
tutional character of the job in terms of the means by which the Gov- 
ernment may be kept as clear of corruption as possible, that we would 
give such a man a job quite outside the job of prosecution worthy of 
nis efforts. That was written in for that purpose. 

Now, there are a number of experienced lawyers on this subcommit- 
tee and the Judiciary Committee. For myself, I would welcome any 
other ideas as to how to restrain a runaway prosecutor, and second, 
Erotect people's civil liberties, which I think is not as popular, maybe, 
ut is as vital as anything else in this bill. 
And second, there are other things which might be given the Special 

Prosecutor to do, as I have indicated, which will give him an oppor- 
tunity for the exercise of his talents. 

Mr. HYDE. Let me just say in response to what you said. Senator— 
and I am encouraged about it—you wouldn't sit aroimd and I wouldn't 
sit around for 3 years in this office, I don't care what you paid us. we 
would find something to do. And I am just concerned if tins would be 
permanent as against an ad hoc position that this person is going to 
find something to do. And that creates a problem. 
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Now, •we talk about a 3-year terra. And this fellow or woman is 
supposed to be apolitical. How do you eliminate the desire to be a 
Federal judge? How do you eliminate the desire to have this person 
who is serving 8 years, and with great publicity value, with great 
attention, how do you eliminate the human element of currying favor 
with the appointing facility for future political office? 

Mr. JAVITS. You don't eliminate it. And I don't Imow that yon want 
to eliminate it. The incentive to exemplary conduct and to highly 
effective work is the future, whether it is a reputation or an office or 
what it may be. I don't think ambition is bad. I think ambition is good. 
And I think a man like this would be in such a fishbowl that wc ha\'e 
learned now that the way of reaching is often the way of defeating 
one's own purposes. And finally, the quality and character of tlie 
pereon chosen we must be satisfied in advance will stand that test and 
stand it successfully. In short, if my colleagues can think of something 
else, I am more than interested. But I believe that with what we have 
developed here there are certain risks which we will nm. And I have 
given my colleagues tlxe way in which I think we can minimize these 
risks. 

Mr. HYDE. I agree with you. And I just waiited to point out by my 
question that it is impossible to get somebody who is really apolitical. 

Let me point this out, too. The bill apparently denies the position 
to someone who has held a high level position working on the ciimpaign 
of any candidate for elective Federal office. I would assume, then, 
tJiat maybe Mayor Alioto would qualify through this. I would assume 
tliat maybe Mayor Lindsay would qualify for this post. A former 
Governor would qualify for this post. And maybe we just rely on the 
good judgment of the President, and the dominant party of the Senate 
not to confirm a person who is obviously political. But we have to 
really ban in this legislation political creatui-es from holding this 
office. 

Mr. JAVTTS. I think you will find—and I am only doing this to help 
the committee with the things that we have already covered—^you will 
find in 594(c) a greater specification of what we considered to be— 
and I am coming back to 591(c)—^"a high level position of trust and 
responsibility." And I would not have any objection if in both areas 
you try to refine what we have done. In the latter, to wit, respecting^ 
the Attorney General or a deputy, we actually define national cam- 
paign manager, national chairman of the Finance Committee, chair- 
man of the national political party, or other comparable high level 
campaign role involved in electing a President. Now, as I say, there 
is room for certain innovation on the part of your committee in recon- 
ciling these two sections. And the reason they are different is that we 
had the amendment, the latter amendment on the floor, and were able 
to sharpen that up then and there. The former, that is, relating to the 
Special Prosecutor, was included in the draft of the bill which we 
worked on. based on our cooperation with the Attorney Geneml. So 
that I should certainly say that this committee sliould use its expertise 
in respect to these two sections. 

Mr. HTDK. Senator Percy, could I ask you ow, question. And wel- 
come to the committee, my own Senator whom we are very proud of. 

Are we too rigid in our strictures on how to remove this Special 
Prosecutor? Supposing he just does a krasy job. That isn't malfea- 
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sance. That may not be willful neglect, but he i» just a big disappoint- 
ment? 

Mr. PEECT. I think it is important, if you have angels deter- 
mining what a lousy job is, that you dismiss the Special Prosecutor for 
doing a lousy job. But maybe a lousy job in the mind of someone may 
be too good a job in the mind of somebody else. So I think we are open 
to any suggestion the House can come up with. What we are trying 
to get away from is dismissal just because he is too vigilant in exercis- 
ing the responsibility that he holds. And there we must stand firm, 

•there we want no loopholes. 
Could I comment on whether there will be enough work? I have al- 

ready said that I hope there will not be. But I don't think that is going 
to be the case. I just ask you, to consider your knowledge of the experi- 
•ence of the U.S. attorney in the Northern District of Illinois. A con- 
siderable amount of the time of the U.S. attorney and his assistants in 
the past decade has been devoted to prosecuting public officials. It is a 
shameful amount. I happen to believe that the Congress has not had 
enough oversight. I think some of the practices that go on in the Con- 
gress are disgraceful. I hope and I trust that the existence of this per- 
manent Special Prosecutor is going to cause every Member of Congress 
to look introspectively and see what he would no if the practices that 
we are engaging in were submitted to public light or prosecution. And 
I think the very existence of such an office is going to bring about a 
great deal of necessary corrective action. 

Mr. HTDE. Thank you. Senator. My time is up. 
Sir. HtJNOATE. Mr. Drinan. 
Mr. DRIITAN. Thank you, Mr. Chairman. 
And welcome. Senators. 
Whenever there is a consensus like this and legislation is passed 

"91 to 5 in the Senate, I become suspicious that some basic differences 
have been painted over. I wonder whether the capitulation of the ad- 
ministration and the consensus that is developing shouldn't cause U3 
to examine some basic problems. Dr. Schlesinger said recently: "Of 
course many consequences of Watergate, one of the worst will be 
the panaceas it puts into circulation." I wonder too whether the 
basic objections of people like Prof. Philip Kurland and others have 
been satisfied in the enactment by the Senate. I would ask anyone 
who wants to respond how they meet the difficulty that Professor 
Knrland has restated in the Congressional Record on July 21. He 

feels that the utilization of Special Prosecutors at a stage prior to 
the criminal stage is once again an evasion of congressional responsi- 
bility. It indicates, in his judgment, an unwillingness of Congress to 
assume its place of primacy in the constitutional scheme. This thought 
kept coming back to me as the Senators here said gracious things about 
the impeacnment inquiry by this committee. I wonder if anybody 
would tallc to that basic difficulty which is echoed in the hearings by 
former dean of Harvard Law School Erwin Griswold and also by 
Prof. Harold Seidman of the University of Connecticut. 

Mr. I^CT. Mr. Chairman. I would like my distinguished colleagues, 
wlio are both lawyers, to answer your question directlv. But I would 
point out to you that there is not one shred of evidence justifying your 
jise of the word capitulation. There was no capitulation by anyone 
in this legislation. 
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Mr. DiuNAN. Just a chance. 
Mr. PERCY. NO, light from the outset the Justice Department and 

the administration had the common objective that we had; we never 
had a shadow of doubt about it. It was a question of how we would 
do it. There was a difference between the ABA testimony and the 
testimony of the Assistant Attorney Greneral. But we are ail working 
toward a common objective. If anyone capitulated, it was the Senate, 
and that is what the headline shoidd have been—we capitulated on 
title I, because the administration's version was far better than what 
we had come up with. We may have been misled, in a sense, by testi- 
mony against the permanent investigator. But there were grave con- 
stitutional questions. In this case it was not capitulation. I think it is 
an improper use of that word. There was cooperation, there was the 
usual sort of compromise and reconciliation that should and must exist 
in a democratic form of government. You can call it capitulation if 
you want. I call it a reasonablcj rational approach toward solving a 
problem. And there was good will on both sides, the executive branch 
and the Congress. 

Mr. DRINAN. Senator, you state that there were grave constitutional 
problems. Do you think that they have been painted over so that those 
who advance those gi-ave constitutional objections will in some form 
bring litigation or will continue to object to this ? In other words, how 
were they resolved if they were so great? 

Mr. PERCY. I think that the constitutional questions were raised by 
such eminent people as Phil Kurland, who wrote a detailed letter to 
me and Senator Ribicoff on tliis question, citing eminent authorities. 
I have no doubt that Phil Kurland and all other constitutional lawyers 
would say now that title I is far sounder constitutionally than it was 
before. It is not subject to the kind of criticism it was when we pre- 
sented it on the floor of the Senate. There was a difference of opinion. 
Some felt it was constitutional, but we wanted to remove the doubt. 
And I think we have removed the doubt. 

Mr. DRINAN. How would you and the others respond to this letter 
from Prof. Harold Seidman of the University of Connecticut: 
"The inevitable effect of the creation of such an office is to dilute the 
President's constitutional duty under article 2, section 3, to 'take care 
that the laws be faithfully executed' " ? 

Mr. WEICKER. Congressman, both Professor Kurland's letter and 
also Seidman's, I believe, were addressed to the original committee 
bill and not the bUl you have before you at the present time. 

Mr. DRINAN. You are quite right. And I want to know precisely 
how their difficulties have been resolved in the bill that passed the 
Senate? 

Mr. WEICKER. I think that the power of the bUl &a I undei-stand it 
now sits with the will to go ahead and appoint with the confirmation 
of the Senate. That is considerably more difficult than the vague pro- 
visions that were contemplated in the earlier legislation. 

Let me also make the statement that as far as I see it the Congress' 
job is legislative, it is not to investigate criminal activity. I think that 
is one of the provinces of the executive branch of Government. I don't 
want to get Congress into the business of conducting criminal investi- 
gations. What I would like to do is to address, if I might, the overall 
point that you have raised as to what it is tliat we have done in the 
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sense of legislation, which is our job. Aside from what you have before 
you now, in the sense of the prosecutor and the Office of Government 
Crimes, the Senate has also passed, as a result of Watergate, the Select 
Conmiittee oversight of the CIA-FBI, that came directly out of the 
Watergate. In the present tax reform bill there are tax privacy 
measures to insure that no longer will tax returns be used for political 
purposes. In other words, we are talking overeight, tax privacy, and 
talking Special Prosecutor. That which is before you, it seems to me 
is our responsibility, that is our legislative task. I don't feel that in 
any way that the efforts of the U.S. Senate since the Watergate are a 
papering-over job. The reason for this legislation being passed when it 
was, was the consensus of the Senate by a vote. I believe of 91 to 
nothing, that these three elements would be passed by the end of this 
session—the prosecutor, the Watergate Reform bill, and the Select 
Committae on Intelligence Oversight. It looks like that task is going 
to be accomplished. 

Mr. DRINAN. Senator Javits. 
Mr. jAvrrs. Father Drinan, I have listened very carefully to what 

yon say. But I don't consider this bill to be either a mandate to run 
•wild as a prosecutor, or a mandate to make the President and the 
Congress slackers. All we are doing really is institutionalizing an 
experience we had. We are putting the machinery to work rather 
than being in the position where we have a time of grave hesitation 
as we did as to what to do and where to go. And we had a Saturday 
night massacre precisely because we had nothing in place in terms of 
a statute by which the executive could be controlled. I hope very much 
that the Congress will always do what you did here, and whatever we 
did there. I would expect the President will enforce the law. But we 
are putting in place something which proposes to take a precaution 
against the contingency that he won't or we won't. 

Second, there is no reason whatever why these actions cannot be 
contemporaneous as they were, and successfully. And that will be up 
to us as legislators not to allow this statute to give us any mandate to 
overlook our duties and responsibilities. 

So I hope very much that it will be looked at in those terms, that is, 
in terms of an institutionalization of what has occurred, rather than 
a vindication and denigration of the way it worked, which reflected 
so much credit. And we are not buttering you up, really, this is a mon- 
umental groimd that was broken here in the Judiciary Committee. 
And I am one of its greatest admirers, and I believe it contributed 
enormously to the result. 

Mr. HTTNGATE. Senator. I believe you are one of our alumni. 
Mr. JAVTTS. Well. I wish I had been on the Judiciary Committee in 

those great moments. There are few historic things we do here. You 
know we are awfully busy, but there are very few things that are 
worthy of the jobs we hold. Sometimes circumstances, as in this case, 
present themselves to us. And we have to be grateful as a country that 
our men and women in the Congress measure up to the task. And I 
believe, and it is my only answer to it, that there are other men and 
women who have succeeded us who will equally measure up to the task 
and will not be lulled into any sense of commensary, or lulled into any 
false solutions by the presence of this statute on the books. Standing 
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as a statute it isn't going to change or fix anything, unless red-blooded 
men and women do it. 

Mr. DHINAN. Thank you very much, Senator Javits. My time has 
expired. 

Mr. HTTNGATE. I would remind the subccunmittee that the next wit- 
ness is the Attorney General. And we have had him waiting for 
some time. 

-Ms. Iloltzraan. 
Ms. HoLTZMAN. I would just like to followup with an observation 

about some of the problems that we encountered with respect to Water- 
gate and the work of that Special Prosecutor, and ask you how we can 
address these problems with respect to any bill creating a Special 
Prosecutor. One of the problems that I would note with respect to the 
work of the Watergate Special Prosecutor is that 3 years have passed, 
and despite the intensive and very fine work of the office, we still don't 
know who specifically ordered the Watergate break-in, nor do we 
know why the break-in took place. There were other areas in which 
allegations of impropriety arose from the work of the Watergate Se- 
lect Committee's mvestigation, but no prosecutions were ever brought. 
"WTiat assurance will the people of the United States and the Congress 
have that the work of any Special Pi-osecutor will be fuUy discharged, 
and fairly discharged. 

I think that that is a matter of concern. I see that there are some 
reporting requirements in the bill that were passed by your commit- 
tee and there are reporting requirements with respect to the perma- 
nent Special Prosecutor. I think that if the current Special Prosecutor 
were to close today there would be many dangling question marks. 
That is not to say that the iob has not been completed, but wliat assur- 
ances will the public and tne Congress have with respect to such mat- 
ters in the future? 

Mr. WEICKEH. Let me state first of all that so far as the responsi- 
bility of the Special Prosecutor, the knowledge of that, and what they 
did, I think the Attorney General and the Special Prosecutor could 
best answer your question. But let me respond as one on the outside. 

I have no doubt that the American people have learned through the 
efforts of your committee, the Watergate Committee, and tlie efforts 
of the Special Prosecutor, that we know 99 percent of the story. And I 
was always asked that question indeed when the investigation started 
out, "are we ever going to know the truth?" I have no doubt that the 
truth is known. There might be a few missing pieces, but I doubt very 
many. 

There is no way that we can guarantee that a perfect job is going to 
be done. I think what we are trying to do here is to take the first step 
of eliminating a potential conflict of interest between a political ad- 
ministration and the administration of justice in this country. I tliink 
that is just the first step that we are trying to take at the highest level. 
And I think that is important. I can't guarantee that this system is 
going to work better. But I do know right now that people look upon 
our system of justice as operating at two levels, one for us, and I mean 
that not just in the sense of the President but the Congressmen and 
Senators, and one for them. I thmk that in this way they are guaran- 
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teed an institution at the highest level which assures that justice is 
going to be pursued with an equal hand. 

Ufa. HoLTZJCAN. I agree with jrour concern. I think people are con- 
cerned about assuring that conflicts of interest do not taint the ability 
of our system of justice to deal evenhandedly with evei-ybody who ap- 
pears before it. I am just concerned institutionally how we can guar- 
antee the public and the Congress tliat the Special Prosecutor will iu 
fact conduct thorough, fair investigations. 

I also wanted to raise a second issue that relates to the point yon 
and Senator Javits i-aiscd about the investigations that were carried 
out with respect to a former Vice President and a former President. 
Namely, it appeared that the prosecutors in botli instances were satis- 
fied with the resignation of the official in question. I wonder whether 
there is going to be a direction to a future Special Prosecutor that bar- 
gaining for the resignation of the oflBcial in question may not satisfy 
the requirements of the job—rather if there is evidence to warrant 
prosecution, that that would be expected ? 

Mr. WEICKEK. Again, the question, Congresswoman, is best asked 
of the Attorney General. 

Ms. HoLTZMAN. I think this question must be addressed in the legis- 
lation. 

Mr. WEICKER. I think where the difference comes here is that our job 
is to set up the institution. And I can't guarantee the people, as to liow 
they are going to act in a given set of circumstances, but to put iu place 
the mechanism, the institution. That is all we can do. Very frankly, 
this institution can be plagued with unfortunate types I suppose, just 
like the highest offices in tliis land. But right now there is no mecha- 
nism, there is no institution, there is notliing there. And I think all we 
can accomplish is the first step. And I can't guarantee it past that point. 
There is no way that I can respond to you that it is going to work 
perfectly. 

Mr. HTTNOATE. Your time has expired. 
Mr. Drinan. 
Mr. DRINAN. I think I wiU yield at this time. I don't want to keep 

the Attorney General waiting. 
I want to thank Senator Weicker for all his work in this area. 
Mr. WEICKER. Thank you. 
Mr. HuNGATE. Thank you for your attendance and your patiejice and 

your maay contributions in this field. 
[The following material was submitted by Hon. Abraham A. 

Ribicoff for tlie record:] 
PUI-BWOHT  &  JAWORSKI, 

Eouiton, Ten., May 0, 1016. 
Hon. ABRAHAM RiBicorr, 
Chairman, Committee on Government Operations, Russell Senate Office Building, 

Washington, D.O. 
HT Z>£AB SENATOR Bxaoorw: For the record, I would like to note my approval 

of 8. 495, the "Watergate Beorganizatlon and Reform Act of 1976." It Is a 
constructive piece of legislation that I hope will be adopted. May I add my 
commendatioa on the excellence of your Committee's work. 

With kindest personal regards and every i;ood wish, I am 
Sincerely yours, 

LCOR  JAWOBSKI. 
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BETBXSDA, MD., May 11,1978. 
Eon. ABRAHAM RIBICOFF, 
Chairman, Committee on Oovemment Operations, Dirkten Senate Offloe Building, 

U.S. Senate, Washington, D.C. 
DEAR MB. CHAIBMAN : I have read closely tbe provisions of Title I of S. 495, 

as amended and ordered reported by the Committee on Gorermnent Operations. 
In my testimony last year before the Committee, I had opposed the original 
bill's creation of a permanent special prosecutor. 

I certainly endorse the amended bill in Its proposed creation of a Division 
of Government Crimes in the Department of Justice and in its proposed vehicle, 
when needed, for the creation of a temporary special prosecutor. The temporary 
nature of any special prosecution effort, and the inclusion of a triggering mecha- 
nism to invoke the temporary appointment, represent an ideal solution for 
balancing the need for prosecutive independence against the potential abuses 
which exist in a permanent, independent office. 

I appreciate the opportunity yon have given me to comment on this amended 
bill and I certainly admire the skill and persistence of you, your Committee 
and the Committee staff in trying to ensure that appropriate Institutional reform 
follows In the path of recent prosecutions and revelations about government 
abuses of power. 

Sincerely, 
HEITOT S. RUTH, Jr. 

AMERICAN BAB ASSOCIATION, 
Washington, D.C, June 3, 1976. 

Hon. ROMAN HBUSKA, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR HRUSKA : At the hearings held t)efore the Senate Judiciary 
Committee on S. 495 May 27, 1976, you asked me to comment on several issues 
which aro.se during the hearing. These Included the thrust of Ew parte Siebold, 
100 U.S. 371 (1880) with respect to the appointing power of the courts; and 
United States v. Cow, 342 F. 2d 167 (5th Cir. 1965), cert, denied 85 Sup. Ct 
1767 (1965), and United States v. Cowan, 524 F. 2d 504 (5th Cir. 1975), with 
respect to prosecutorial discretion. You also asked for an analysis of the mean- 
ing of the phrase "Inferior officer" as contained in the Constitution and the role 
of the federal prosecutor as a minister of justice and quasi-judicial official. 
Finally, you asked for a comparison of the relevant provisions of Title I of 
S. 495 and the recommendations of the American Bar Association contained in 
the report of its Special Committee to Study Federal Law Enforcement Agencies. 

THE  APPOINTING  POWER OF  FEDEKAI.  COURTS 

The Siebold case involved a statute imposing upon federal circuit courts the 
duty of appointing supervisors of elections. It was alleged that these duties 
were entirely executive in character and that no power could be conferred upon 
the courts of the United States to appoint officers whose duties are not con- 
nected with the judicial branch of the government. The United States Supreme 
Court rejected these arguments and upheld the courts' appointment power. 

The Court cited Article II, Section 2 of the U.S. Constitution which provides 
that "the Congress may by law vest the appointment of such inferior officers, 
as they think proper, in the President alone, in the courts of law, or in the 
heads of departments." Of this provision the Court said: 

It is no doubt usual and proper to vest the appointment of Inferior officers 
in that department of the government, executive or judicial, or In that particular 
executive department to which the duties of such officers appertain. But their 
Is no absolute requirement to this effect In the Constitution; and, If there were, 
it would be difficult in many cases to determine to which department an 
officer properly belonged . . . but as the Constitution stands, the selection of 
the appointing power, as between the functionaries named, Is a matter resting 
in the discretion of Congress and, looking at the subject in a practical light, 
it is perhaps better that it should rest there than that the country should be 
harrassed by the endless controversies to which a more specific direction on 
this subject might have given rise. 
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The Court also stated that the duty to appoint inferior oflBcers, "when re- 
quired thereto by law, is a constitutional duty of the courts. . . ." The Court 
then posited the "incongruity" test, stating that unless there exists an incon- 
gruity between the duties to be performed and the appointing authority such 
"as to excuse the courts from its performance, or . . . render their acts void," 
the appointment will be valid. 

Congress has provided for the appointment by the district court of U.S. 
attorneys when a vacancy occurs (28 U.S.C. 546). This power was upheld in 
United States v. Solomon, 216 F. Supp. 235 (S.D.N.Y. 1963). Professor Paul 
Freund of Harvard believes that judicial appointment of a special prosecutor 
may rest on even firmer footing than the appointment of a U.S. attorney to 
fill a vacancy. He has pointed out that, although Umiied in tenure, a U.S. 
attorney appointed by the court assumes all the power of that office regardless 
of the subject matter. The special prosecutor, on the other hand, has a far 
more limited jurisdiction under S. 405, where the specific jurisdiction of the 
temporary special prosecutor is to be defined by the appointing power. 

THE PBOSEOTJTORIAL FUNOnON 

During the hearing you raised a question as to whether or not the prosecutor 
performed a function so executive in nature as to render the appointment of 
a temporary special prosecutor, albeit under clearly defined circumstances and 
with limited jurisdiction, incongruous under Ex parte Siebold. In answering 
this question, we must consider three' factors: the nature and scope of the 
prosecutor's function; the interrelationship between the different actors (judge, 
prosecutor, and defense attorney) In the criminal justice system; and t^e 
problems Inherent In having individuals investigating and prosecuting crime i 
Involving high-ranking government officials. 

Former Attorney General Robert H. Jackson stated that the prosecutor has 
more control over life, liberty, and reputation than any other person in America, 
that he has tremendous discretion, and tha the manner in which he conducts 
Investigations has a profound effect on the lives of citizens. 

The American Bar Association has stated that the prosecutor Is not only 
an advocate but an administrator of justice and that his duty is to seek justice, 
not merely to convict. His obligation Is to protect the Innocent as well as to 
convict the guilty, to guard the rights of the accused as well as to enforce the 
rights of the public. The ABA concluded: 

This Is one of the senses in which the prosecutor has sometimes been de- 
scribed as a "minister of justice" or as occupying a quasi-judicial position. 
In tlie present context, both concepts can be embraced in more contemporary 
terminology by describing him as an administrator of justice. {Standards Re- 
lating to the Prosecution Function and the Defense Function, American Bar 
Association (1971), p. 44) 

The function of the prosecutor In determining probable cause for arrest and 
for submitting a case to a grand jury has been described as quasi-judicial in 
several Supreme Court cases. See Ocampo v. United States, 234 U.S. 91 (1913) 
and Gnfrnon v. Scarpelli, 411 U.S. 778 (1973). In the pretrlal stage of the 
criminal justice system, the police or other law enforcement officer makes an 
arrest and may cause a complaint to be filed. He then recommends to the prose- 
cutor that a formal charge be instituted. The prosecutor carefully reviews the 
recommendation of the arresting officer and supporting evidence before deciding 
to submit the case to the grand jury for Its consideration or before filing any 
Information in open court. 

The extensive responsibilities of prosecutors have given rise to their being 
regarded as quasl-judlelal officials entitled to a type of "judicial immunity" 
befitting such quasi-judicial status. In Golden v. Smith, 334 F. Supp. 727 (D.C. 
Ore. 1971), the court found there was no liability on the part of a prosecutor for 
damages caused by an allegedly illegal arrest and detention, noting that "pros- 
ecutors, as quasi-judicial officers, have an immunity similar to that of judges 
for acts which constitute an integral part of the judicial process." 

It is settled that a prosecutor Is both an officer of the executive branch and 
an officer of the court. As .Judge (now Chief Justice) Burger stated regarding 
the role of the U.S. attorney: 
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An attorney for the 'United States, as any other attoraey, however, appears- 
Sn a dual role. He is at once an officer of the court and the agent and attorney 
for a client; In the first capacity he Is responsible to the court for the manner 
of his conduct of a case, I.e., his demeanor, deportment and ethical conduct. 
Neivman v. United States, 382 F. 2d 479, 481 (D.C. Clr. 19«7). 

The American Bar Association points out that all serious criminal cases re- 
quire the participation of three entitles: the judge, the counsel for the prosecution, 
and the counsel for the accused. Absent any one of these (barring valid waiver 
of counsel), tJie court Is incomplete. In short, a "court" must be viewed as a 
three-legged structure which cannot stand without the support of all three. 

Thus, the prosecutor plays a role within the court system in the Investigation 
and prosecution of crimes which goes far beyond purely executive or admin- 
istrative functions. Appointing a temporary special prosecutor under the limited 
circumstances and with the limited jurisdiction set forth in S, 495 is no more- 
Incongruous than the appointment by the district court of temporary U.S. at- 
torneys when there Is a vacancy, or the appointment of defense counsel for in- 
digent defendants. In fact. It would be far less incongruous than the appoint- 
ment of a temporary U.S. attroney who would assume all the power of that 
office regardless of the subject matter. 

S. 495 does not casually place the appointing authority In the court. The bill 
places uiKin the Attorney General the primary re.sponsibility for apiwinting 
a temporary special prosecutor. It is only after a review of a ease in which 
the Attorney General has held that there is no conflict of interest and has made 
no appointment that the proposed court division would consider appointing 
a temporary special prosecutor, and tlien only if it found a conflict. In such 
a circumstance, where the court has found a conflict of interest in the Executive 
Branch, it could well be said that incongruity would inhere in an ewecuiive 
appointment. But, whether that Is true or not. this situation Is one in which 
the Attorney General has decided not to make an ap[)ointment. and there- 
fore an investigation might not occur unless another authority la given the 
power to make the appointment. 

The American Bar Association has stated the following: 
A prosecutor should avoid the aiH)oaranoe or reality of a conflict of interest 

with respect to his official duties. In some instances, as defined In the Code- 
of Professional Responsibility, his failure to do so wlU constitute unprofes- 
sional conduct. (Standards Relating to the Prosecution Function and the De- 
fense Function, § 1.2) 

Chief .Tnstice Burger stated In Neirman, nupra, that an attorney for the 
United States is responsible to the court for his ethical conduct. In Sherman v. 
United States, 350 U.S. 380 (1958), the Supreme Court spoke of the general 
Bui>ervisory power of courts over the administration of criminal justice: 

Insofar as they are used as instrumentalities lu the administration of crimi- 
nal justice, the federal courts have an obligation to set their face against en- 
forcement of law by lawless means or means that violate rationally vindicated 
standards of justice, and to refuse to sustain such methods by effectuating them. 
They do this in the exercise of a recognized jurisdiction to formulate and 
apply "proper standards for the enforcement of tlie federal criminal law in the 
criminal courts." 

To impose "ethical conduct" and enforce "rationally vindicated standards of 
Justice," a court of law may be authorized to appoint a temporary sp«'eial 
prosecutor under clearly defined circumstances and with limited jurisdiction. 

TEMPORARY 8PECIAI, PROSECUTOR AS AN INrERIOR OFFICKB 

Pnrlng the hearing you raised the question of whether the temporary special' 
prosecutor provided for in S. 495 was an "inferior officer" under Article II, 
Section 2 of the Constitution. (It should be noted that the Attorney General's 
authority under pre.^ent law to appoint a temporary special prosecutor is based 
on this Section, and that the "Inferior officer" question applies equally to his 
appointments and those by a court.) Professor Paul Freund holds that an office 
is an Inferior office if It is inferior to those that have been enumeratpd In the 
Constitution, namely ambassadors, public ministers, consuls and judges of the 
Supreme Court. Another authority. Professor Paul Sfishkln of the Boalt Hall' 
School of Law of the University of California, believe that the history of the 
development of that clause in the Constitutional Convention indicates that "In- 
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^erior oflScer" meaos anybody inferior to the appointing authorities in Artlde 
n. Section 2. 

Tlie meaning of "inferior officer" lias been explicitly interpreted In Collins' 
Case, 1-4 CL CL 569 (1878). In that case, the court characterized the Congres- 
sional power to establish appointing authority in this manner: 

Thus it may authorize the President or the head of the war department to 
appoint an army officer, because the officer to be appointed is inferior to the 
one thus vested with the appointing power. The word "inferior" is not here 
used in that vague, indefinite, and quite inaccurate sense which has been sug- 
gested—the sense of i)etit or uuiniiwrtant; but it means subordinate or inferior 
to those officers in whom respectively the power of appointment may be vested—• 
the President, the courts of law and the heads of deijartments. 

I conclude that the historical record, the language of the Constitution and 
the holding of the federal courts give clear indication that a temporary special 
prosecutor appointed under the provisions of S. 493 would be an "inferior officer." 

PBOSECCTOBIAL DI8CBETI0N 

During the hearings It was stated by other witnesses that S. 495 would 
Involve an unconstitutional Interference with the discretion of the prosecutor 
in violation of separation of powers In the Constitution. I was asked to comment 
on United States v. Cox and United States v. Cowan in this respect 

At the outset it should be stated that S. 495 in no way authorizes the appoint- 
ing court to interfere in the exercise of the prosecutor's discretion In handling 
& particular case. The court is given only two functions, both unrelated to the 
exercise of that discretion. First, the court may be called upon to review the 
relationship of the President or the Attorney General to potential defendants 
only insofar as it may constitute a conflict of interest as detlned in S. 49."». 
Should the court find such a conflict, it could then appoint a temporary special 
prosecutor. 

Second, at the time of making such an appointment, the court would establish 
the overall jurisdiction of the temporary special prosecutor with respect to the 
matter to be Investigated. Once having made the appointment based upon a 
conflict of interest standard, and after having stated the jurisdiction, the special 
division of the court would no longer have any authority to second-guess deci- 
sions made by the temporary special prosecutor In the course of the investiga- 
tion and any subsequent judicial proceedings. 

United States v. Com and United States v. Cowan stand for the proposition 
that prior to the return of an indictment or the filing of an information, the 
Attorney General and subordinates have the absolute power and discretion to 
institute or not Institute a prosecution. Nothing in S. 495 contravenes these 
holdings. We should not confuse the power of appointment and the authority to 
e:«tablisb basic jurisdiction with the supervision of the prosecutor in a case as 
It progresses. To avoid any connotation of such supervision, S. 495 provides that 
the Attorney General, and only the Attorney General, may remove the tem- 
porary special prosecutor for "extraordinary improprieties." The only role which 
the conrt would play in such an instance would be to review the removal to 
ascertain whether or not this standard has been met. 

Yon asked for some special commentary concerning United States v. Cowan. 
That case involved the appointment of a special prosecutor by a district court 
judge in Texas after he refused to dismiss a. case under Rule 48(a) of the Fed- 
eral Rules of Criminal Procedure and the local U.S. attorney then refused to 
proceed with the case. The Fifth Circuit Court of Appeals reviewed the history 
of the development of Rule 48(a) and concluded that, while a court could refuse 
to dismiss a case under certain circumstances, the dl-strict court in this matter 
had excee<led the bounds of Its discretion in denying the government's motion 
to dismiss. Having so concluded the court stated, "We have no cause to con- 
sider the propriety of Its order eft'ectuatlng that denial by apjwtatlng si)eclal 
prosecutors."' Thus, the case is not dispositive of any Issues relating to the 
appointment of special prosecutors. 

CONCLUSIOTT 

The questions yon have raised focus on the scope of the powers of federal 
courts under the Constitution. The "separation of powers" principle Inherent in 
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the Constitution did not assume tightly compartmentalized branches of govern- 
ment. In commenting on this structure the Supreme Court, in an opinion 
authored by Cliief Justice Burger, state<l: 

In designing the structure of our government and dividing and allocating the 
sovereign power among three co-equal branches, the Farmers of the Constitution 
sought to provide a comprehensive system, but the separate powers were not 
intended to operate with absolute Independence. 

While the Constitution diffuses power the better to secure liberty. It also 
contemplates that practice will integrate the dispersed power Into a workable 
government. It enjoins upon its branches separateness but Interdependence, 
autonomy but reciprocity.  {United Staten v. ^Uxon, 418 U.S. 683, 707 (1974)). 

In discussing the conflict between the absolute discretion of the prosecutor in 
initiating prosecution, and Rule 48(a) of the Federal Rules of Criminal Proce- 
dure authorizing the dismissal of a case "by leave of the court,'' Judge Murrah 
in United States v. Cowan spelled out the nature of the court's power: 

We think the rule [48(a) ] should and can be construed to preserve the essen- 
tial judicial function of protecting the public interest in the evenhanded ad- 
ministration of criminal justice without encroaching on the primary duty of 
the Executive to take care that the laws are faithfully executed. The resulting 
balance of power is precisely what the Framers Intended. As Judge Wisdom 
put It, quoting Montesquieu, " 'To prevent the abuse of jwwer, It is necessary 
that by the very disposition of things, power should be a check to power' .... 
[thus] the Farmers wove a web of checks and balances designed to prevent 
abuse of power" and "were too sophisticated to believe that the three branches 
of government were absolutely separate, airtight departments." United States 
V. Cox. . . . From this, it seems altogether proper to say that the phrase "by 
leave of court" In Rule 48(a) was intended to modify and condition the absolute 
power of the Executive, consistently with the Framer's concept of Separation 
of Powers, by erecting a check on the abuse of Executive prerogatives .... 
The rule was not promulgated to shift absolute power from the Executive to the 
Judicial Branch. Rather, it was intended as a power to check power. 

The proposed authority in S. 495 for a division of the U.S Court of Appeals to 
appoint a temporary siieclal prosecutor Is intended and acts as "a power to 
check power." The special prosecutor, once appointed, would exclusively exercise 
prosecutorial direction. 

I am attaching a chart which compares the ABA recommendations on the 
Government Crimes Division and the temporary special prosecutor mechanism 
with the provisions of Title I of S. 495. As you will note, they are markedly 
similar 

I hope this letter is responsive to your requests. We stand ready to offer any 
further assistance should it be desired. 

Sincerely, 
HERBERT S. MILLEB, 

Reporter/Consultant to the Special Committee. 
Enclosure, 

A COMPARISON OF THE PROVISIONS OF TITLE I OF S. 495, THE WATERGATE REOROAm- 
ZATION AND REFORM ACT OF 1976. AND THE AMERICAN BAR ASSOCIATION RECOM- 
MENDATIONS CONTAINED IN ITS REPORT, "PREVENTING IMPROPER INFLUENCES ON 
E^ERAi, LAW ENFORCEMENT AGENCIES" 

The Special Committee to Study Federal Law Enforcement Agencies of the 
American Bar Association published a report in January, 1976, enttiled "Pre- 
venting Improper Influences on Federal Law Enforcement Agencies." The report 
contained twenty specific recommendations for preventing abuses of these agen- 
cies, all twenty of which were approved by the Association's House of Delegates 
in February, 1976, as ofllcial policy. 

Two of those recommendations ("Prosecuting Government Crimes" and "Spe- 
cial Prosecutor") are almost totally in accord with the provisions of Title I of 
S. 495, the Watergate Reorganization and Reform Act of 1976, as reported on 
May 12, 1976, by the U.S. Senate Committee on Government Operations. The 
following analysis compares the ABA recommendations to the S. 495 provisions. 
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DIVISION OF GOVERNMENT CRIMES 

Inue S. 495 approach ABA approach 

Establishment of division.. 
Juritdiction   

Selaction of Assistant At- 
torney General. 

Qualifications of Assistant 
Attornev General. 

Term of Assistant Attorney 
General. 

Requirements in office  

By statute  
Federal criminal law violations by high- 

level Government officials; Federal 
criminal law violations by all Government 
employees if work related; lobbying, 
campaign and election law violations. 

Presidential appointment, Senate con- 
firmation. 

Must not have held a high-level position of 
trust and responsibility in campaign of 
elected President or Vice President 
within 5 years preceding appointment 

Coterminus with that of the President 
mal<ing the appointment. 

(a) Shsll not engage in outside business.. 
(b) Shall report to Congress each session 

on Division's activities. 

By statute. 
Violations of Federal lavn by Government 

officials; cases referred by the Federal 
Election Commission; violations of Federal 
campaign laws. 

Presidential appointment; Senate con- 
firmation. 

No recommendation with respect to the 
Assistant Attorney General, although a 
similar restriction on nominees for 
Attorney General and Deputy Attorney 
General was recommended. 

No recommendation. 

-(a: 
I (b 

Supervision of Assistant At- 
torney General. 

a) No recommendation. 
b) No specific reporting recommendation; 

although the ABA report contemplates 
close congressional scrutiny of this 
statutorily mandated division. 

By Attorney General By Attorney General. 

TEMPORARY SPECIAL PROSECUTOR aSP) MECHANISM 

Issue S. 495 approach ABA approach 

Circumstances triggering.. 

Action to be taken by Attor- 
ney General. 

. Conflict of interest or appearance thereof 
in which the President or the Attorney 
General has a direct and substantial 
personal or partisan political interest in 
the outcome of the proposed criminal 
investigation or prosecution (with 
matters involving specified Government 
officials being automatically deemed to 
create a conflict). 

(a) File memorandum with court summariz- 
ing allegations and result of pielimtml- 
naiy investigation, including information 
relevant to determining existence of a 
conflict of interest; the Attorney Gen- 
eral's findings; and whether the Attor- 
ney General has disqualified himself and 
appointed a temporary special prosecutor 
or not; 

(b) Appoint a temporary special prosecutor 
If he deems it appropriate. 

Alternative means of bringing 
conflict situation to court's 
attention. 

Response by court where no 
TSP appointment made by 
Attorney General. 

Response by court where 
Attorney General has 
appointed a TSP. 

Any individual, after 30 days' notice to 
Attorney General of information raising a 
confiict issue, may petition court to 
review the matter. 

Review matter and determine whether a 
conflict exists, and if so appoint a TSP. 

Review appointment to determine if TSP 
is himself in a conflict situation and, ir so, 
appoint a different TSP. 

vriidiction of TSP.. 

(a) Conflicts of interest, implications of 
partiality or alleged misconduct as de- 
lineated in ABA Standards Relating to 
the Prosecution and Defense Function; 

(b) Appearance of professional impropriety 
under Cancn 9 of ABA Code of Profes- 
sional Responsibility; 

(c) Improper influence or obstruction of 
iustice as defined in 18 U.S.C. 1501-1510. 

<a) file memorandum with court stating 
facts, legal conclusion and decision with 
respect to whether or not to appoint 
a temporary special prosecutor; 

(b) Appoint a temporary special prosecutor 
If he deems it appropriate; 

(c) Request the court to make the appoint- 
ment. 

The court can act on its own authority to 
review allegations of conflict. 

Review matter and determine whether a 
conflict exists, and if so, either call upon 
the Attorney General to appcini a TSP or 
make such appclntment itself. 

Review apfninlmenl to determine .{if TSP 
IS himself in a conflict situation and, if so 
call upon the Attorney General to make a 
new appointment or appoint a different 
TSP. 

The appointing authority would delineate 
the jurisdiction. Where the Attorney 
General has made the appointment, the 
statement of jurisdiction in his memo- 
randum to the court would be reviewed 
by the court and modified where 
necessary. 

Removal of TSP.. 

, Whoever appoints the TSP shall specify in 
writing the matters which such prose- 
cutor is authorized to investigate and 
prosecute. The statement of jurisdiction 
in  the  case of  appointment  by  the 
Attorney General is subject to review by 
the court to determine whether it is 
"sufficiently broad to enal^le the TSP 
to carry out the purposes of this chapter." 

. (a) Upon filing with Attorney General of   (a) No specific recommendation 
report stating that sll investigations and 
prosecutions htve been completed; 

(b) By Attorney General lor "extraordinary 
improprieties,"  subject to  review  by 
Court 

(b) By Attorney General for "extraordinary 
improprieties," subject to review by 
court 
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TEMPORARY SPECIAL PROSECUTOR aSP) MECHANISM Continued 

Issue S. 495 approach ABA approach 

Power olTSP. . Within   spacined   jurisdictioo   the   same 
power as an Assistant Attorney General 
for Govornmsnt C'iroes, except that TSP 
can apr-eal iny decision in a case to whirh 
he IS a party witho'Jt approval ot Attorney 
General or Solicitor Genaral. 

Mature ol court Division of 3 judges of the U.S. Court of 
Appeals for the Oistr'ct of Columbia; 
judges to be assigned for a 2-year term 
by the chtei jud^, with priority given to 
senior reti.'ed circuit court judges and 
senirv retired justices; prohibition 
against judges who participated in 
process of anpointing TSP .rom deciding 
on matteri brought thereafter by TSP] 
office. 

Expedited Judicial review Detailed mechanism for expediting judicial 
review of actions challenging TSP's 
authority. 

Re()ulres Attorney General.to promulgate 
rules and regulations .equi'ing officers 
and employees (if the Department to dis- 
qurlify themrclves in matlers where a 
con'hct, or eppearance thereof, may 
result. 

Disqualification   of   Depart- 
ment of Justice employees, 

Within speciHed jurisdiction the same power 
as the Attirney General or a U.S. attorney 
in prosecuting a case. 

Special court of appointment compasad of 3 
retired senior Federal circuit court judges 
appointed by the Chief Justice for a 2-year 
term. 

No recommendation. 

No lacommendatioa. 

Mr. HuNOATE. Our next witness is Edward Levi. Attorney General, 
Department of Justice. 

ue welcome you here, Mr. Attorney Greneral. We apologize for the 
delay, and I am sure you understand the legislative process and that 
delay is unavoidable. Without objection we will include your prepared 
remarks in the record. 

[The prepared statement of Attorney Greneral Edward H. Levi 
follows:] 

STATEMENT OF HON. EDWABD H. LEVI, ATTORNEY GENERAL OF THK 
UNITED STATES 

Mr. Chairman and Members of the Committee, I appear here today In response 
to your invitation to eomment upon H.R. 14476 wliicli, as you know, provides for 
appointment of special prosecutors in certain cases and establishes a Division of 
Goremmeut Crimes within the Department of Jtistice. 

H.R. 14476 represents an understandable effort to remove personal or partisan 
bias—or the public perception of such bias—from Federal law enforcement. The 
effort is an important one. My view Is, however, that H.R. 14476 is not the most 
effective or appropriate means for caring the evils at which It is directed. The 
President has proix>8ed an alternative to H.R. 14476 which I would also like to 
discuss with you. 

I should like to summnriite very quickly the main provisions of H.R, 14476. It 
provides for the appointment of a temporary si)ecial prosecutor for each case 
in which the President or Attorney General has a conflict of interest or appear- 
ance of a conflict "Conflict of interest" is defined in section 594(c)(1) as "a 
direct and substantial personal or partisan political interest in the outcome of 
the proposed criminal investigation or prosecution." 

I'nder the next paragraph, a conflict of interest or its appearance Is auto- 
matically deemed to exist in ail cases Involving the President, the Vice President, 
any Tubinet officer, an individual in the Executive Ofl3ce of the President com- 
pensated at a rate of Level V or above, the Director of the FBI, and any i)erson 
who has held such a position in the four years prior to the Investigation or 
prosecution. In cases not involving these stated individuaLs a conflict of Interest 
or its appearance still may be held to exist under other circumstances and to 
re<}uire the appointment of u special prosecutor. ITie test would be the direct and 
substantial personal or partisan interest of the President or Attorney General. 

Section 594(a) provides that within thirty days of learning of a matter in 
which a conflict of interest or appearance of conflict may exist, the Attorney 
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Oneral must file with a special division ot three Judges of the United States 
Court of Appeal') for the District of Columbia a memorandum, which would be 
available to the public, setting forth (1) a summary of the allegations received; 
(2) the results of his preliminary investigations; (8) a summary of the informa- 
tion relating to the possible conflict of interest; and (4) a finding on whether 
the case is "clearly frivolous" ahd therefore does not Justify any further investi- 
gation or prosecution. A decision that an allegation Is "clearly frivolous" is not 
judicially revlewable. It will terminate, unless new allegations or evidence are 
received, the Court's aijllity to appoint a special prosecutor. Absent such a finding 
by the Attorney General, the question of conflict of interest becomes material. 
When the Attorney General determines that a case does not involve a conflict 
of interest, the court reviews his decision de novo and appoints a special prosecu- 
tor if it disagrees with his conclusion. If the Attorney General has determined 
that the case does Involve a conflict of Interest or the appearance of a conflict, 
the Attorney General must appoint a special prosecutor and define his jurisdiction. 
The court will then review this action to assure tliat the appointee meets the 
statutory criteria, including breadth of authority, and may make a superseding 
appointment. 

In addition. Section 594(b) establishes a procedure by which a private citizen 
may initiate court consideration of the appointment of a special prosecutor 
thirty days after the citizen has requested the Attorney General to consider such 
an appointment. 

Under section .'55)4(d), no omployee of the Federal government, including a 
special prosecutor, may be appointed a special prosecutor. This re(iuires that a 
new special prosecutor, if one is to be named, be named for each case. Thus there 
could and indeed would be a multitude of independent special prosecutors. 

Section 595(e) gives a temporary special prosecutor the same authority as the 
Assistant Attorney General for Government Crimes—whose authority is not de- 
fined in the bill—and, in addition, empowers him to appeal any court decision 
without obtaining the Attorney General's approval. Pursuant to section 595(d) (2) 
a sjiecial prosecutor could be removed by the Attorney General only for extraor- 
dinary improprieties and then only subject to court review. 

In my view, H.R. 14476 is of highly questionable constitutionality. It would 
create opportunities for actual or apparent partisan Influence in law enforce- 
ment ; publicize and dignify unfounded, scurrilous allegations against public offi- 
cials; result in the continuing existence of a changing band of multiplicity of 
special prosecutors; and promote the possibility of unequal Justice. 

The role of the judiciary under H.K. 14476 raises substantial constitutional 
questions. These include: 

(1) The conferral upon a court of the power to appoint an official who is to per- 
form significant "executive fimctlons" and who is not "inferior" to any other 
official in the sense of being subject to direction and control; 

(2) The assignment to a court of powers (I don't know whether Article II or 
III), such as the reviewing of Attorney General appointments and decisions. 
which are unrelated to the constitutionally prescribed function of deciding "eases 
and controversies." 

H.R. 14476 might have several significant unintended effects which should be 
recognized. The bill requires that the Attorney General determine whether he or 
the President has a "direct and substantial personal or partisan interest in the 
outcome of a proposed criminal Investigation or prosecution." It would often be 
necessary for the Attorney General to consult the President concerning matters 
which arc, under the bill, apparently regarded as particularly sensitive. This 
would, I think, require checking with the White House with respect to names 
which might arise, in fact, would arise. In the course of routine criminal investi- 
gations—a kind of checking as to Interest which otherwise I should not think the 
bill would wish to require. 

The bill requires that whenever the Attorney General receives sn allegation of 
wrongdoing which is directed against certain high government officials or which 
would otherwise present a pOMsible conflict of Interest, be must file a detailed 
memorandum describing the charge and the results of the investigation into it 
whh the special court. Any Indivldnal who submits an allegation of criminal 
wrongdoing to the Attorney General has the power to compel a similar reference. 
No safegtiards for confidentiality are set forth. 

This procedure enables any Individual to convert a private allegation against 
a liigh government official into a highly publidssed investigation. Charges of this 

7fr-831—-n- 
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sort could well become the natural corollary and complement to most civil suits 
involving government officials. The fact that such charges would be disseminated 
and digulUed by the process established by the bill would inevitably encourage 
those who wish to use it for partisan or other improper purposes. 

In enabling the criminal invesugaUve process to be transformed into a media 
event each time higii state or federal officials or members of Congress are in- 
volved, the bill casts aside one of the most decent traditions of our criminal 
law system. This ijrocedure for spreading improiter charges contributes to a 
public attitude of cynicism and distrust of goverumeut olhcials—again a prob- 
lem which the bill is Intended to help solve. 

I understand that some supporters of U.R. 14476 expected that It would rarely 
require the appointment of special prosecutors. But so far as we can tell from 
the definitions used, the contrary would be true. There might, for example, at 
the present time be twelve investigations where a per se conflict of interest 
would exist under H.lt. 1447(1. The Criminal Division has located recent or 
current cases involving at least 40 public ohicials, in the Executive Branch, the 
Judiciary and the Congress, in which it would be neces.sary to determine whether 
the President or Attorney General have, or appear to have a substantial partisan 
or personal interest. There are other cases involving campaign contributions or 
politically active labor unions, or associates of prominent political figures which 
conceivably under the definition of the bill might trigger the appointment of a 
special prosecutor. 

I realize that the appointment of a temporary special prosecutor would not 
be required if there is a certification of "clearly frivolous" made by the Attorney 
to give after only thirty days of investigation. The wildest allegations often 
require the most careful investigation and review—and wild allegations are to 
be expected. I do not beUeve any Attorney General with a sense of resiionsibility 
and a modicum of sense would give such a certification often. 

The cumulative effect of these provisions would be the referral of many 
matters to numerous special prosecutors. The exLstence of a multiplicity of 
special prosecutors each with only one case enhances ti>e likelihood of unequal 
justice. This liind of a special prosecutor would IMJ subject to formidable public— 
and perhaps self-imposed—pressure to indict in the one case he was appointed to 
pursue. Decisions regarding electronic surveillance, immunity and every other 
area of prosecutorial discretion from plea bargaining to appeals would be made 
on an ad hoc basis by many special prosecutors who are independent of each 
other and have not regularly engaged in making such decisions. 

These objections to H.R. 14476 have been shared with the Senate Government 
Operations Comniitte when it was considering the verbatim counterpart of this 
bill. Some of these problems can be ameliorated but in my view not cured by 
relatively simple amendmeuts. But I believe these fundamental constitutional 
and practical difficulties still remain. 

The President has submitted alternative proposed legislation, which I hope 
this committee will consider along with this bill. The President's proposal 
would ftstablisli a permanent Office of Special Prosecutor to investigate and 
prosecute criminal wrongdoing committed by high level government officials. 
The Special Prosecutor would be appointed by the President, by and with the 
advice and consent of the Senate, for a single three .vear term. At the end of 
the term, a new Special Prosecutor would be appointed. An individual would 
be disqualified for such an appointment if during the five previous years the 
individual held a high level position of trust on the personal campaign staff of, 
or in an organization or political party working on behalf of, a candidate for 
any elective Federal office. 

Any allegation of criminal wrongdoing concerning the President, Vice Presi- 
dent, Members of Congress, or persons compensated at the rate of Level I or II 
of the Executive Schedule would be referred directly to the Special Prosecutor 
for investigation and, if warranted, prosecution. Although allegations Involving 
these officials would have to be referred to the Special Prosecutor, he could de- 
cline to assert jurisdiction if the allegation or information has a peripheral or 
Incidental part of an Investigation or prosecution already being conducted else- 
where In the Department or if, for some other reason, the Special Prosecutor 
determined that it would be in the interest of the administration of justice to 
permit the matter to be handled elsewhere in the Department. In such cases, 
the Siieeial Prosecutor could establish such procedures as he thought nece.ssary 
and appropriate to keep him informed of the progress of the Investigation of 
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prosecution and at any time he could assume direct responsibiUty for undertak- 
ing the investigation or prosecution. 

The Attorney General could also refer to the Special Prosecutor ftny other 
allegation involving a violation of criminal law whenever he found that it was 
in the best interest of the administration of justice. The Special Prosecutor 
could, however, decline to accept the referral of the allegation. In that event, 
the allegation would be investigated by the Department of Justice in the normal 
course which of course means that the investigation might be under the sui)ervi- 
siou of the Section on Government Crimes in the Criminal Division or conducted 
by a United States Attorne.v's office. 

Under the President's proposal, the Special Prosecutor would have plenary 
authority to investigate and prosecute matters within his jurisdiction, including 
the authority to appeal adverse judicial rulings. In tlie event of a disagreement 
with the Special Prosecutor on an issue of law, the Attorney General would be 
free to present the views of the United States to the court before which the 
prosecution or appeal was lodged. In exercising his authority, the Special Prose- 
cutor would not be subject to the direction or control of the Attorney General, 
except as to those mutters which by statute specilically require the Attorney 
General's personal action, approval, or concurrence. 

The President's proposal provides that the grounds for removal of a Special 
Prosecutor should be, and to the maximum extent permitted by the Constitution 
shall be, limited to those which constitute extraordinary impropriety. 

This approach, I believe, avoids the serious constitutional issues—I don't say 
all—posed by the judicial apiwiutment process set forth in II.R. 14470 by adopt- 
ing the traditional model for the appointment of officials who perform functions 
exclusively executive in nature—nomination by the President and appointment 
with the advice and consent of the Senate. Other unfortunate consequences of 
H.R. 14476 are avoided as well. The possibility of multiple special prosecutors 
being appointed is eliminated. The appointment process is not fraught with vex- 
ing problems that arise from the vague standards which trigger the appointment 
and will not publicize allegations that may ultimately prove to be unfounded, 
because the apptjintment is not limited to a specific allegation. Unlike H.R. 14476 
which places undue pressure upon a temporary special prosecutor to seek and 
secure a conviction for the single allegation over which he has Jurisdiction, 
this approach allows the proper exercise of prosecutorlal judgments because a 
permanent special prosecutor will have a broader jurisdiction. 

I a-ssume all recognize that in times of the greatest doubt concerning the 
ability of the administration of justice to function a special prosecutor is 
necessary. In the past, a special prosecutor has been appointed during at least 
some of those occasions. I believe it must be recognized that in addition that 
In those times of lingering concern, following periods of great doubt, a special 
prosecutor may be a necessary response. The law has to rest upon the confi- 
dence and faith of the citizenry. I realize people will judge differently when 
events cry out for this unusual remedy, or when the aftermath of such event.'J 
makes the retention or creation of such a remedy wise public policy. The 
remedy itself can cause a message of unevenness in the enforcement of the 
law, unless the remedy itself is perhaps regarded as vestigial, left over from 
a crisis of the past, or as established in permanent form because that is the 
way to avoid some of tlie trauma of prior days. And even then the fact of the 
remedy may create an unevenness. But the failure to have a special prosecutor 
when there Is a need for reassurance can further undermine faith. The dilemma 
of the public policy decision is obvious. I believe the prevailing sentiment of 
those scholars and lawyers who have con.sidered the question over the last 

•two years has been in general against the ln.stitution of a permanent special 
prosecutor. I need hardly remind the Chairman and this committee of those- 
discussions. 

As one approaches the question of the appointment of a special prosecutor 
today—for this period—one alternative would be to merely continue the Water- 
gate Special Prosecutor's office now in place through the orders of the Depart- 
ment until such time as this is seen to be unnecessary. Such an alternative 
seems insufficient. The order would have to be revised in any event and there 
would be a strong desire to have it stand in statutory form. The attempt to put 
it in statutory form tlien becomes an exercise in the creation of a temporary 
si»ecial prosecutor, which can require a trigger mechanism as to when it Is 
used, or comes into being, as in H.K. 14476, or some other kinds of mechanism. 
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presumably not yet tried or developed, as to when tlie nieohanisra Is no lonsrer 
necessary. A confrontation with these problems and other in8tItationa,Ilzed 
forms for the temporary sjieclal prosecutor suggests that it Is better to go against 
what was the prevailing \^'isdoIn and to decide that amoiix these altemaMTes a 
permanent special prosecutor with succeeding incumbents limited to fixed periods 
of appointment, and with a defined area of automatic Jurisdiction, and further 
Jurisdiction by discretionary referral, Is the preferable course. That Is the 
course which the President has taken and I urge your favorable consideration 
•of the President's proposal. 

Mr. Chairman, there are other matters on which I might comment in con- 
nection with H.R. 14476. particularly with respect to the propo.<<aI for a Divi- 
sion of Government Crimes where the President has proposed an alternate 
way which recognizes the steps which have been taken under his administra- 
tion in the Department of Justice to create such units in a way which I believe 
to he more workable. We can submit these views to you in writing or in further 
testimony if you desire. But I believe it is the Special Prosecutor point which 
requires and of course has received the greatest attention. 

Mr. Chairman, I found when I came to my present office about a year and half 
ago that there was some kind of a division in Washington between those who bad 
lived through the Watergate experience In this cit.v, and those who like myself 
had come lately. Perhaps the perspective is different. I am rather sure It is. But 
the whole country, of course, lived through Watergate. And our conatitutional 
system did work. I assume that whatever the persijective we have we all agree 
we must learn from the past but not cherish—or at least overly cherish—the 
scars. In saying this I do not mean to detract in the slightest from the awesome 
concerns of that time nor for that matter from the awesome responsibilities 
which government, this Committee, and citizenship always carry. I mean rather 
to suggest the mood with which all of us, I believe, would hope to approach the 
question of appropriate reforms. I have tried to do this. It has resulted in my 
own abandonment of the received wisdom against a iiermanent special prosecutor 
and in my advocacy for it as against the temporary special prosecutor. 

TESTIMONY OF HON. EDWAED H. LEVI, ATTORNEY GENERAL, 
DEPARTMENT OF JUSTICE 

Attorney General LE^^. Thank you, Mr. Chairman. I found it very 
interesting. 

Mr. Chairman and members of the committee, T appear here today in 
response to }'our invitation to comment ujwn H.R. 1447R whicli. as j'ou 
know, provides for appointment of Special Prosecutors in certain cases 
and establishes a Divi.sion of Government Crimes within the Depart- 
ment of Justice. 

TI.R. 14476 represents an understandable effort to remove j)er.sonal 
or partisan bias—or the public perception of such bia.s—from Federal 
law enforcement. And that effort is an important one. ISIy view is, how- 
ever, that H.R. 14476 is not the most effective or appropriate means for 
curing the evils at which it is directed. The President has proposed an 
alternative to H.R. 14476 which I would also like to discuss with yoiu 

Mr. Chairman, even though it may appear to be unnecessary, in 
which case I would be glad to skip it, I think it might be helpful if I 
summarized very quickly my view of the main pix)visions of H.R. 
14476. 

It propidcs for the appointment of a temporary Special Prosecutor 
for each case in which the President or Attorney General has a con- 
flict of interest or appearance of a conflict. "Conflict of interest" is 
defined in sex-tion 594(c) (1) as "a direct and substantial personal or 
partisan political interest in the outcome of the proposed criminal 
investigation or prosecution." 
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Under the next paragi'apli, a conflict of interest or its appearance is 
automatically deemed to exist in all cases involving the President, the 
Vice President, any Cabinet officer, an individual in the Executive 
Office of the President compensated at a rate of level V or above, the 
Director of the FBI, and any person who has held such a position in 
the 4 years prior to the investigation or prosecution. In cases not in- 
volving these stated individuals a conflict of interest or its appearance 
still may be held to exist under other circumstances and to require the 
appointment of a Special Prosecutor. The test would be the direct and 
substantial personal or partisan interest of the President or Attorney 
General. 

Section 594(a) provides that within 30 days of learning of a matter 
in which a conflict o.f interest or appearance of conflict may exist, the 
Attorney General must file witli a special division of three judges 
of the U.S. Court of Appeals for the District of Columbia a memoran- 
dum, which would be available to the public, setting forth (1) a 
summary of the allegations received; (2) the results of his preliminary 
investigation; (3) a summary of the information relating to the pos- 
sible conflict of ijiterest; and (4) a finding on whether the case is 
clearly frivolous and therefore does not justify any further investi- 
gation or prosecution. A decision that an allegation is <;learly frivolous 
is not judicially reviewable. It will terminate, unless new allegations 
or evidence are received, the court's ability to aiipoint a Special Prose- 
cutor. Absent such a finding by the Attorney General, the question of 
conflict of interest becomes material. When the Attorney General 
determines that a case does not involve a conflict o,f interest, the court 
reviews his decision de novo and appoints a Special Prosecutor if it 
disagrees with his conclusion. If the Attorney General has determined! 
that the case does involve the conflict of interest, or the appearance 
of conflict, the Attorney Genei-al must appoint a Special Prosecutor 
and define his jurisdiction. The court will then review this action to 
assure that the appointee meets the statutoi-y criteria, including 
breadth of authority, and may make a superseding appointment. 

In addition, section 694(b) establishes a procedure by which a pri- 
vate citizen may initiate court consideration of the appointment of a 
Special Prosecutor 30 days after the citizen has requested the Attorney 
General to consider such an appointment. 

Under section 594(d), no employee of the Federal Government, in- 
cluding a Special Prosecutor, may IKJ appointed a Snecial Prosecutor. 
This reouircs that a new Special Prosecutor, if one is to lie named, be 
named for each case. Thus there could, and indeed would, be a multi- 
tude of independent Sjiecial Prosecutors. 

Section 59.5(e) yives a ternporarv Specinl Prosecutor the same au- 
thority as the Assistant Attorney General for government crimes— 
whose authority is not defined in the bill—and. in addition, empowers 
him to appeal any court decision without obtaining the Attorney Gen- 
eral's approval. Pursuant to section 595(d)(2) a Special Prosecutor 
could be removed by the Attorney General only for extraordinary 
improprieties and then only subject to court review. 

In my view, H.R. 14476 is of highly questionable constitutionality. 
In addition, it would create opportunities for actual or apparent parti- 
san influence in law enforcement; publicize and dignify unfounded, 
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scurrilous allegations against public officials; result in the continuing 
existence, of a changing band of multiple Special Prosecutors; and 
promote tlic. possibility of unequal iustice. 

The role of the judiciary under II.R. 14476 raises substantial consti- 
tutional questions. These include: 

(1) The conferral upon a court of the power to appoint an official 
who is to perform significant executive fimctions and who is not in- 
ferior to any other oflicial in the sense of being subject to direction and 
control; and 

(2) The assignment to a coiirt of powers—such as the reviewing of 
Attorney General appointments and decisions—which are unrelated to 
tlie constitutionally proscribed functions of deciding cases and 
controversies. 

H.R. 14476 might have several significant effects, which should be 
recognized. The Dili reouires that the Attorney General determine 
whether he or the Presiaent has a "direct and substantial personal or 
partisan interest in the outcome of a proposed criminal investigation 
or prosecution." It would often be necessarj' for the Attorney General 
to consult the President concerning matters which are, under the bill, 
apparently regarded as particularly sensitive. This would, I think, re- 
quire checking witla the White House with respect to names which 
might arise in the course of routine criminal investigations—a kind 
of checking as to interest which otherwise I should not think the bill 
would wish to require. 

The bill requires that whenever tlie Attorney General receives an 
allegation of wrongdoing wliich is directed against certain high Gov- 
ernment officials or whicli would otherwise present a possible conflict 
of interest, he must file a detailed memorandum describing the charge 
and the results of the investigation into it with the special court. Any 
individual who submits an allegation of criminal wrongdoing to the 
Attorney General has the power to compel a similar reference. No 
safeguards for confidentiality are set forth. 

This procedure enables any individual to convert a private allega- 
tion against a high Government official into a liighly publicized 
investigation. Charges of this sort could well become tlie natural corol- 
lary and complement to most civil suits involving Government offi- 
cials. The fact that such charges would be disseminated and dignified 
by the process established by the bill would inevitably encourage those 
wlio wish to use it for partisan or other improper purposes. 

Tn enabling the criminal investisrutive pi'ocess to be transformed 
into a media event eacli time high State or Federal officials or mem- 
bers of Congress ai-c involved, the bill casts aside one of the most 
decent traditions of our criminal law system. This procedure for 
spreading improper charges contributes to public attitude of cynicism 
and distrust of Government officials—again a problem which the bill 
is intended to help solve. 

T understand that some supporters of H.R. 14476 expected that it 
would rarely require the appointment of Special Prosecutors. But so 
far iis we can tell from the definitions used, the contrary would be 
true. There miglit. for example, at the present time, be 12 investiga- 
tions where a per se conflict of interest would exist under H.R. 14476. 
The criminal division has located recent or current cases involvimr at 
least 40 public officials, in the executive branch, the judiciary and the 
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Conjjress, in w-liich it would bo necessary to determine whether the 
President or Attorney General have, or appear to have, a substantial 
partisan or personal interest. There are other cases involving cam- 
paign contribntors or politically active labor unions, or associates of 
pi"ominent political figures which conceivably under the definition of 
the bill might trigger the appointment of a Special Prosecutor. 

I realize that the appointment of a temporary Special Prosecutor 
would not be required if there is a certification of clearly frivolous. 
But I believe that in most matters such a certification would be dif- 
ficult to give after only 30 days of investigation. The wildest allega- 
tions often require the most careful investigation and review—and 
wild allegations are to be expected. I do not believe any Attorney 
General with a sense of responsibility and a modicum of sense would 
give such a certification vcrj' often. 

The cinnulative effect of these provisions would be the referral of 
many matters to numerous Special Prosecutors. The existence of a 
multiplicity of Special Prosecutors each with only one case enhances 
the likelihood of unequal justice. This kind of a Special Prosecutor 
would be subject to formidable public—and perhaps self-imposed— 
pressure to indict in the one case he was appointed to pursue. 

Decisions regarding electronic surveillance, immunity and every 
other area of prosecutorial discretion from plea bargaining to appeals 
would bo made on an ad hoc basis by many Special Prosecutoi-s who 
are independent of each other and have not regularly engaged in 
making such decisions. 

These objections to H.Tl. 14476 have been shared with the Senate 
Government Operations Committee when it was considering the ver- 
batim counterpart of this bill. Some of these problems can be ame- 
liorated, but in my view not cured, by relatively simple amendments. 
But I believe fundamental constitutional and practical difficulties 
remain. 

The President has submitted alternative proposed legislation, which 
I hope this committee will consider along with this bill. The Presir 
dent's proposal would establish a pennanent Office of Special Prosecu- 
tor to mvestigate and prosecute criminal wrongdoing committed by 
high-level goveinmcnt officials. The Special Prosecutor would bo ap- 
pomted by the President, by and with the advice and consent of the 
Senate, for a single 3-year term. At the end of the term, a new Special 
Prosecutor would be appointed. An individual would be disqualified 
for such an appointment if during the 5 previous years the individual 
held a high-level position of trust on the personal campaign staff of, 
or in an organization or political party working on behalf of, a candi- 
date for any elective Federal office. 

Any allegation of criminal wrongdoing concerning the President, 
Vice President, Members of Congress, or persons compensated at the 
rate of level I or II of the executive schedule would be referred di- 
rectly to the Special Prosecutor for investigation and, if warranted, 
prosecution. Although allegations involving these officials would have 
to be referred to the Special Prosecutor, ho could decline to aasert 
jurisdiction if the allegation or information was a peripheral or inci- 
dental part of an investigation or nrosecution already being conducted 
elsewhere in the Department or if, for some other reason, the Special 
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Prosecutor dotermined that it would be in the interest of the admin- 
istration of justice to permit tlie matter to be handled elsewhere in the- 
Department. In such cases, the Special Prosecutor could establish such 
procedures as he thought necessary and appropriate to keep him 
informed of the progress of the investigation or prosecution, and at 
any time ho could assume direct responsibility for undertaking the 
investigation or prosecution. 

The Attorney General could also refer to the Special Prosecutor any 
other pJlegation involving a violation of criminal law whenever lie 
found that it was in the best interest of the administration of justice. 
The Special Prosecutor could, however, decline to accept the referral 
of the allegation. In that event, tlie allegation would be investigated 
by the Department of Justice in the normal course wliich of course 
means that the investigation misht be under the supervision of the 
section on Government Crimes in the Criminal Division or conducted 
by a United States Attomej-'s office. 

Under the President's proposal, the Special Prosecutor would have 
plenary authority to investigate and prosecute matters within his 
im-isdiction, including the authority to appeal adverse judicial rulinsrs. 
In the event of a disagreement with the Special Prosecutor on an issue 
of law, the Attorney General would be free to present the views of the 
United States to the court before which the prosecution or appeal was 
lodged. In exercising liis authority, tlie Special Prosecutor would not 
be subiect to the direction or coiitrol of the Attorney General, except 
ns to those matters which by statute specifically require the Attornej' 
General's personal action, approval or concurrence. 

The President's proposal provides that tlie grounds for removal 
of a Special Prosecutor should be, and to the maximum extent per- 
mitted bv the Constitution shall be, limited to those which constitute 
extraordinary impropriety. 

This approach avoids the serious constitutional issues posed by the 
judicial appointment process set forth in H.R. 14470 by adopting the 
traditional model for the appointment of officials who perform func- 
tions exclusively executive in nature—nomination by the President 
and appointment with the advice and consent of the Senate. Other 
unfortunate consequences of H.R. 1447(^ are avoided as well. The possi- 
bility of multiple Special Prosecutors being appointed is eliminated. 
The appointment process is not fraurrht with vexing problems that 
arise, from the vague standards which trig.'^er the appointment and" 
will not publicize allegations that may ultimately prove to be un- 
founded, because the appointment is not limited to a specific allega- 
tion. Unlike H.E. 14476 which places undue pressure upon a temnornrs' 
Special Prosecutor to seek and secure a conviction for the single alle- 
gation over which he has jurisdiction, this approach allows the nroper 
exercise of prosecutorial judgments because a permanent Special 
Pi"osecutor will have a broader jurisdictinn. 

T assume all recognize that in times of the greatest doubt concerning 
the ability of the ndministration of justice to function, a Special 
Prosecutor is necessary. In the pnst, a Special Prosecutor has been 
appointed durin.nr at least some of those occasions. T believe it must be 
recognized that in addition that, in those times of lingering concern, 
folio-wing periods of great doubt, a Special Prosecutor may be a 
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necessary response. The law has to rest upon the confidence and faith 
of the citizenry. I realize people will judge differently wlien events cry 
out for this unusual remedy, or when the aftermath of such events 
makes the retention or creation of such a remedy wise public policy. 
The remedy itself can cause a message of unevenness in the enforce- 
ment of the law, unless the remedy itself is perhaps regarded as 
vestigial—left over from a crisis of the pastj or as estAolished in 
permanent form because that is tlie way to avoid some of the trauma 
of prior days. And even then the fact of the remedy may create an 
imevenness. But the failure to have a Special Prosecutor when tliere 
is a need for reassurance can further undermine faith. The dilemma 
of the public policy decision is obvious. I believe tlie prevailing senti- 
ment of those scholars and lawyers who have considered the question 
over the last 2 years had been in general against the institution of a 
permanent Special Prosecutor. I need hardly remind tlie chairman 
and this committee of those discussions. 

As one approaches the question of the appointment of a Special 
Prosecutor today—for thisjperiod—one alternative would be to merely 
continue the Watergate Special Prosecutor's office now in place 
through the orders of the Department until such time as this is seen to 
be unnecessary. Such an alternative seems insufficient. The order 
would have to be revised in any event and there would be a strong de- 
sire to have it stand in statutory form. Tho attempt to put it in statu- 
tory form then becomes an exercise in the creation of a temporary 
Special Prosecutor, which can require a trigger mechanism as to when 
it is used, or comes into being, as in H.R. 14476, or SMne other kind of 
mechanism, presumably not yet tried, as to when the mechanism is 
no longer necessary. A confrontation with these problems and other 
institutionalized forms for the temporary Special Prosecutor sug- 
gests tliat it is better to go against what was the prevailing wisdom and 
to decide that among these alternatives a permanent Special Prose- 
cutor with succeeding incumbents limited to fixed periods of appoint- 
ment, and with a defined area of automatic jurisdiction, and further 
jurisdiction by discretionary referral, is the preferable course. That 
is the course which the President has taken and I urge your favorable 
consideration of the President's proposal. 

Mr. Chairman, tliere are other matters on which I might comment 
in connection with H.E. 14476, particularly with respect to the pro- 
posal for a division of government crimes where tho President has pro- 
posed an alternative way which recognizes the steps which liave been 
taken under his administration in the Department of Justice to create 
such imits in a way which I believe to be more workable. We can submit 
these views to you in writing or in further testimony if you desire. But 
I believe it is the Special Prosecutor's point wliich requires and of 
course has received the greatest attention. 

Mr. Chairman, if I may say so, I found when I came to my present 
office about a year and a half ago that there was some kind of a division 
in Washington between those who had lived through the Watergate 
experience in this city, and those who like myself had come late. 
Perhaps the perspective is different. I am rather sure it is. But the 
whole country, of course, lived through Watergate. And our constitu- 
tional system did work. I assume that whatever the perspective we 
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all agree we must leam from the past but not cherish—or at least 
overly cherish—the scars. In saying this I do not mean to detract in 
the slightest from the awesome concerns of that time nor for that 
matter from the awesome responsibilities which Government and 
citizensliip always carry. I mean ratlier to suggest the mood with which 
all of us, I believe, would liope to approacli the question of appropriate 
reforms. I have tried to do this. It lias re-sidted in my own abandon- 
ment of tlie received wisdom against a permanent Special Prosecutor 
and in my advocacy for it as against tlie temporary Special Prosecutor. 

Mr. HuNOATK. Thank you very much, ^Ir. Attorney General, for 
a concise and ilhuninating statement on this problem with which we 
deal. And I woiUd like to state that at the time of the invitation to 
testify we were of course considering ILK. 14476, tlie Senate counter- 
part, which we understand is basically the American Bar Association 
bill. And it appeared at that time that we might receive that biU here. 
Some of the issues, however, still remain before us, as I tliink you sense 
in your question here, and the discussions we hear—tlie issue of perma- 
nent versus temporary prosecutor. And as I read tlie writing, Jaworski, 
Ruth, Griswold, Clark Clifford, the litany of people with respect to 
judgments in some experience in the field, have come out against the 
permanent proposition. And if you go to the temporary prosecutor, 
then you face another problem immediately which is the triggering 
problem, the appi'opriate triggermg problem that is going to have to 
be involved. 

Then the questions inherent in all these bills about the political 
campaign figures, whether or not they sliould be or perhaps constitu- 
tionally could be debari-ed from holding such jobs, whether being a 
campaign manager means you are more apt to steal, or simply means 
that you ai-e more apt to recognize stealing when you see it. 

Tlien we have another issue of some concern, which is prosecutorial 
discretion. I have a sense as a minor former prosecutor that some of 
that discretion may be eroded somewhat here. I would like to guard 
that rather jealously, although sometimes I may have to yield on that. 

Thank you for your testimonj-. 
Mr. Wiggins. 
Mr. WIGGINS. Thank you, Mr. Chairman. 
Mr. Attorney General, it is highly probable that we will proceed to 

give special consideration to the Senate bill in which your agency 
played a prominent role rather than to deal with the House bill. The 
Senate bill is clearly a superior product, but it is not without problems. 

I hope that you have a copy of your proposal before you. And I will 
question you with respect to your proposal. 

Attorney General LEVI. I really don't have a copy of the Senate bill. 
I don't think my eyes are good enough to read it in the form it is in now. 

Mr. WIGGINS. I understand. 
I have something that I received from your office. I am sure you have 

a copy of that. 
The first problem I have is whether you are satisfied that the limita- 

tions which were explicit on the power of the President to nominate 
and appoint and to remove are consistent with the Constitution. The 
problem isn't solved by any means, it is still open in your proposal. 
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Attorney General LE^^. I would not say that it is not possible that 
there is a constitutional set of problems there. My undei-stancling is 
that there is a difference between the President's proposal on the re- 
moval and that which is included, as I think, not havin;; the words 
in front o,f me, in the Senate proposal. The President's proposal really 
indicated tliat to the constitutional extent possible the removal would 
be only for extraordinary improprieties. And this of course is the 
language for the "Watergate special prosecutor which, by the way, as 
you know, is still in place. And I kept it in place over the objections 
of his predecessor. 

But the difference perhaps is not so great, because the Senate vei-siou 
immediately provides for really a court test if tlicre is a removal for 
something less tlian these improprieties. So perhaps that in itself is 
not an extraordinary defect making much difference. And I think 
there is somewhat more language, and perliaps language which has 
au effect not quite what the Senate may have intended in tliis bill. 
But I really haven't had time to analyze it. 

Mr. WIGGINS. It would help this member of the committee, Mr. At- 
torney General, if your staff, in the consideration of your proposal, 
prepared any memorandum on the legal issues addressed by this ques- 
tion, if you would share tliera with the committee. 

Attorney General LEVI. Certainly. I didn't mean to say. Congress- 
man Wiggins, that in trjing to restrict the kind of appomtment that 
the President niiglit make can be said to be entirely without constitu- 
tional right, I didn't me-an to say that. 

]\Ir. WIGGINS. Section 591(c) is that section which indicates that the 
Si>ecial Prosecutor may not be appointed if he maintains certain polit- 
ical relationships to tlie President or any elective Federal office. I do 
believe that is going to have to be rewritten simply because it is my 
observation that those individuals who have real clout with the Presi- 
dent are seldom members of the campaign staff". They are almost 
shadow figures, but they represent the real power. And I think we are 
talking about a certain intimacy of relationship rather than the 
official status of the staff. And I think we can correct that. 

Now, the second sentence of section 591(c) in your proposal says as 
follows: 

This provision shall not, however, form the basLs for any challenge of the 
legiHmac.v of the special prosecutor or the validity of any of his actions once he 
has been appointed. 

The Senate takes a different tack and uses the following language, 
I think to accomplish the same objective: "The confirmation by the 
Senate of a Presidential nominee of a Special Prosecutor shall consti- 
tute a final determination that he meet the requirements." 

Do you want to comment as to the better of these two approaches? 
Attorney General LEVI. I think they actually mean the same thing. 

So I am not sure I have a preference. 
Mr. WiOGixR. That is good enough. I have my own views. 
Now, jurisdiction of the Special Prosecutor includes the investiga- 

tion, and if warranted, the prosecution of certain officials, including 
the Attorney General, the Vice President, and the Director of the 
Federal Bureau of Investigation. 
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I am concerned about the investigative power of the Siiecial Prose- 

cutor, especially if the investigation is of the FBI. Is it anticipated 
tliat the Special Prosecutor will have his own independent set of in- 
Aestigatois, or whether he will call upon the FBI investigators to 
conduct the investigation mandated by the bill? 

Attorney General LEVI. You must, realize, I am sure you do, that 
3'ou are aslcing me about an independent officer who can go in what- 
ever direction he wishes to go. He will have jurisdiction to direct the 
FBI so he can use that. But I assume that if he wishes to have special 
in; estigators of his own he can do that also. Now, I really don't know 
that anj'lwdy has the answer to some questions which are down the 
lino. As I say, he is quite independent. And really I suppose the only 
function which the Attorney General has with respect to him is to back 
him up. lie might be watching to see whether there are improprieties, 
really. But I suppose they would have to be of a nature that wotdd 
bo common to all of us. So all I wanted to say is that there might be a 
prol>lem of priorities within the Department, and I don't really Itnow 
wliirh could cause trouble. Init T assume that that could be worked out. 
If one ordere the whole FBI to do on investigation and they have other 
things to do, I can imagine that not in a time of crisis, when every- 
body undei-.stan<ls Avhat is the most imjjortant, but in terms of an every- 
day kind of functioning tliat theiT micht be problems of priorities. 

Mr. WIGGINS. I think with the inevitable growth of the office, if 
created, it will have a staff of investigators. That at least causes me 
to pause and reflect about it. It doesn't control the Special Prosecutor 
having almost exclusive jurisdiction over the staff of investigators. 

The jurisdiction is given tlie Special Prosecutor in appi"opriate cases 
to prosecute among others the President of the United States and the 
Vice President of the United States. That is not all that easy a ques- 
tion. It troubled one of your predecessors in respect to the Agnew 
case, it troubled me then and it troubles me now, as to whether or not 
a Pi-esident or Vice President may be prosecuted. I take it that the 
legislation really does not decide that issue. And if it developed down 
the road that the Special Prosecutor attempted to do that, there will 
be some con.stitutional bar to that, it will be litigated and read in 
the court, is that your view ? 

Attorney General LKVI. Yes. When you say that someone can prose- 
cute, I assume that you will be free to prosecute. 

Mr. "WIGGINS. I reserve the l)alance of my time. 
Mr. HuNGATE. Ms. Holtzman. 
Jfs. HOLTZMAN. Thank you, Mr. Chairman. 
Welcome. Mr. Attorney General, I think you have raised some 

important issues with respect to the temporan- Special Prosecutor 
legislation, especially with respect to the possible multiplicity of spe- 
cial prosecutors. 

I would like, however, to ask yon some of the questions that I posed 
to Senator Weickor, and some additional ones. First of all, do vou 
have any objection to the jurisdiction of the Snecial Prosecutor t'liat 
was set out in the original Senate bill which I believe was broader 
than the jurisdiction in the bill as passed? And if so, what do you 
think the jurisdiction ought to be now ? 
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Attorney General LEVI. Actually I think the process was a little 
different. I thinli we had many discussions with the staff of the Senate 
conunittee. And the definition that we have used, that the President 
used in liis proposal, which is now in the proposed Senate bill, is the 
one which was come to really by kind of mutual consultation with 
respect to the bill whicli I have just criticized. Now, you have a 
balancing problem. There is an attempt to set up an area for Special 
Prosecutors, forgetting for tlie moment whether it is permanent or 
temporary. Ai\d then there is this Office of Government Crimes, with 
an Assistant Attorney General of a very special kind. That was the 
original entity, you will recall, set up. And so it makes no sense to 
take everjlhing that you are going to put tmder the jurisdiction of 
tlie Goveminent Crimes Office, if you put all that uncler the Special 
Prosecutor, of course then you don't need that. So you really have to 
divide that, and you have to come to some more or less arbitrary point. 

We thought that if you went to level II or above and for the sake 
of equality, and good government broaden it generally, that tliat 
would give tlio permanent Special PiX)se(;utor quite a lot to do. If it 
didn't give him enough to do, or if there Avas a concern that sometliing 
else should be handled by him, it could and it would undoubtedly bo 
referred to him by the Attorney General. 

Now, I nmst say—and this is an interesting situation which one 
often finds—one reason wliicli I well undei-stand for the permanent 
Special Prosecutor, who is appointed by tlie President and confirmed 
by the Senate, is a kind of distrust for the ability or motivation of 
the Attorney General, Avho is also appointed by the President, and 
confinned by the Senate. If you follow tliat down, tlien you finally 
have the Special Prosecutor having all the things which the Attorney 
General might have had. If you increase that area just enormously, 
then I suggest you might have to transfer your distrust to the Special 
Prosecutor and depend upon the Attorney General to be the one who 
would be the watchdog. So it seems to me there is a kind of a balance 
in here. And I don't really have any—I don't know whether level II 
is the right level or not. But it was the intention to meet the high level 
kind of appointment problem where it was assumed that there would 
be what was called a conflict of interest. 

Ms. HoLTZMAN. Mr. Attorney General, I think you have put your 
finger on something else that I find troublesome; namely, that the 
President would appoint the person who vrould presumably investi- 
gate him. I am not sure that is the best solution if we are trying to 
avoid a conflict of interest. In Any case, the question I was referring 
to was whetlaer you or the President had an objection to the original 
language in the Senate bill which included within the jurisdiction of 
the Special Prosecutor persons in the Executive Office of the President 
compensated at a rate of equivalent to or greater than level V. 

Attorney General LEVI. I don't think there was any particular 
discussion about that. I tliink our view was that one should try to be 
as equitable as possible. There are problems of some unfairness when 
you pick up a group for this particular sci-utiny. And if you an> 
going to have it above level V in the Executive Offices of the President, 
then the question is, why don't you have it above level V throughout. 
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But I don't think—I can see a kind of unevenness and inequality 
which might fina/Uy become a fatal defect. And since we are talking 
about criminal prosecutions and defenses which will be made, one 
has to think about that. 

Ms. HoLTZMAN. I don't know if I have adequate time, but at some 
point I would appreciate your addressing how the Congress, the 
executive branch, and tlie public can be assured that the investigation 
conducted by the Special Prosecutor has in fact been a thorough inves- 
tigation. I think that that is a serious question, and I think tliat kind 
of accountability ought to exist. The Special Prosecutor should not be 
free from accountability with respect to the thoroughness and fairness 
and the quality with which he has discharged his re,sponsibilities. 

Attorney General LEVI. I would be glad to try to answer that, but 
I think the answer must be unsatisfactoi-y, because when you try to 
use a prosecutor whose function it is to really bring criminal cases as 
a reporter or historian, you are mixing functions which taint many 
values of a civil liberties kind which we hold very dear. I do not think 
it is the function of a Special Prosecutor to report publicly that he 
could not bring the following cases, but he has the following observa- 
tions to make on the facts as he sees them, although these facts have 
not been established or proven in any court. So I think it is improper 
to expect the Special Prosecutor to do that. I would have thought that 
was much more the job of a congressional committee, or perhaps a 
commission, as they have in England, of the crime commission tyj^e. 
But even when that is attempted, as I think we all know, there always 
remains some unsolved questions. So that I really don't think it is 
really satisfactory. 

Ms. HoLTZMAN. That wasn't exactly my question. I would hope at 
some point j-ou could tell us how we could hold the Special Prosecutor 
accountable for doing the job he is appointed to do. 

Attorney General LEVT. I will try to answer that. I am sure the 
Special Prosecutor can be removed for extraordinary improprieties. 
But I don't think establishing the office in any way deprives the Con- 
gress of its oversight functions. 

Mr. HxTNGATE. Mr. Drinan. 
Mr. DmNAx. Thank you, Mr. Chairman. 
And thank you, Mr. Attorney General, for j'our leadership in this 

matter. 
I am troubled as to who, in the actual order of things, would get 

this job. I am inclined to think that if a President doesn't want to 
make much fuss about this, he will take some career person in the 
Department of Justice and make liim the Special Prosecutor for 3 
years. Wouldn't it make sense, rather than banning politically active 
people, to ban people who have been career peojile in the Department 
of Justice or in the executive branch ? Has thought been given to that? 

Attorney General LEVI. I don't think so. You mean, have I thought 
about it? I have thought about it somewhat. I think it is going to be 
difficult—I think that is inherent—if not impossible to get the right 
kind of a Special Prosecutor. It is certainly not simple.But I don't 
know that I want to adopt that interesting rule that you have just 
given. 
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Mr. DRINAN. The Senate bill as passed puts an embargo on anyone 
who has been politically active for the last 5 years. The so-called 
Mitchell amendment is not going to reach the problem that I men- 
tioned; namely, that you have a nice, quiet, very competent lawyer 
who is not going to rock the boat. They are the very people who 
allowed "Watergate to come about. 

Attorney General LEVI. I certainly agree that these are imperfect 
standards, and I don't know whether the political one is the right one. 
I assume it was put in there to reassure the public. But it might be 
equally inappropriate, it seems to me, to have someone who is closely 
identified with some particular interest group such as the ACLU or 
some other thing, so that you might think that he was biased on that 
side. I would certainly want to get somebody who is an active lawyer 
in the best sense of the American legal tradition. 

Mr. DBINAN. A related point. The term of 3 years, it seems to me, 
causes all types of difficulties. That means that virtually every incum- 
bent cannot remove him but can replace him. And that doesn't give 
this gentleman very mucli independence; he comes and he is appointed 
for 3 years, and he goes away forever. 

Attorney General LEVI. That is the greatest independence; that is 
the most independent thing that can happen. 

Mr. DnrNATf. Why not 5 or 6 years so that lie can go through a Presi- 
dency? The Comptroller General has 15 or 16 years. And the idea 
originally was to make this officer independent of every administra- 
tion, independent of the Department of Justice. And it seems to me 
that a 3-year term weakens the independence that was origmally de- 
sired and is still desired. 

Attorney General LE\I. Mr. Congressman, I don't know, maybe it 
should be 2 years, a period of time that Congress is more familiar with. 

Mr. HuNGATE. That is a very short period. 
Attorney General LEVI. I am not sure what the length should be. 

My belief is, if you are appointing somebody to this kind of a job, 
and you want someone who is outstanding in the best American legal 
tradition as a lawyer, I really don't think this is the kind of a job 
where it is going to be easy to get somebody to say, in effect I want 
6 years, or I have some implied obligation to stay 6 years. I think 
that will be very difficult. 

Mr. DRINAN. I think it will be very difficult to go out into the real 
world of lawyers and ask somebody to come to Washington for 3 
years. YOTI have 3 years a7id 3 years only and then you are supposed 
to go back to Peoria. That reinforces my intuition that the admin- 
istration is going to appoint somebody from within the executive 
branch who will do this nice and quietly and then go back to his job. 

On other points, Mr. Attorney General, does this apply to the mili- 
tary and the CIA ? Can we give assurance to the people that if any 
person in the CIA breaks into an apartment in Virginia; or if some- 
l)ody in the militarj' does something illegal, that the Special Prose- 
cutor can reach him ? He reaches those who get $44,000 or more each 
year. That is a very limited number. What assurance can we give the 
people that this Special Prosecutor will give protection to the Amer- 
ican people against the abuses that I have mentioned ? 
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Attorney General Lcvi. As I understand, what you are asking is 
whetlifir this bill sliould take more the form of the bill which you 
introduced wliich would have the Special Prosecutor operate with re- 
spect to all abuses, which implies in the iutellisence agencies. It 
certainly doesn't do tliat automatically, it would have to be by re- 
ferral from the Attorney Geneial. I do not thuik it would be a de- 
sirable kind of increased scope. It would be referred by the Attorney 
General, I woiild tliink tliat where the Attorney General had some 
concern as to how liigh the mistleed readied, that is, whether they be 
ordered or permitted by higher officials, wlien lie was worried about 
that I think he would make reference. OHierwise it seems to me to 
be inappropriate to make the reference, and also that it would smack 
of unfairness. And I am not about to say that tlie I^epartnient of 
Justice or the U.S. attorney is incapable of enforcing the law with 
respect to those matters. But it is different than your bill. That is 
one reason I prefer it, I think, becaiise I doift prefer your bill, but 
I can see there is a difference of view on it. 

Mr. I>RixAN. How are we going to reach the lack of public confi- 
dence. Mr. Attorney General, with regard to the crimes that I ha\'e 
mentioned when no FBI or CIA agent has yet l)eeu penalized or 
indicted? Yet there have been thousands of acts which are probably 
unlawful. If we can't i-eacli that area by tlie Special Prosecutor, how 
can we reach it? 

Attorney General IJTXI. I really have to turn your question. What 
you really must be saying to me is that an honest and strenuous in- 
vestigation which results in no pi-osecutions is all right if the Special 
Prosecutor's name is on it. 

Mr. DRINAN. NO, I didn't say that at all. 
Attorney General LEAI. I say I have to turn it that way, because 

most of tliose things that you are referring to are barred by tlie statute 
of limitations. And so there is no way of saying that yon can have 
prosecutions for most of those events. And if there is a kind of dismay 
about that. I think we perhaps should rejoice that we do have the 
statute of limitations, and that we understand that. But I also cannot 
comment, because as 3'ou know, tliere are ejsisting investigations, and 
you cannot make a judgment as to how they will come out. 

Mr. DRINAN. My time has expired. Thank you very much. 
!Mr. HuNoATB. Mr. Wiggins. 
Mr. WIGGINS. Mr. Attorney General, in the bill pas.sed by the Senate 

there is a duty cast upon the Special Prosecutor—I will read one line— 
"The Special Prosecutor may from time to time make public state- 
ments or reports as he deems appropriate. The Special Prosecutor may 
m-^sent refxirts, statements or recommendations to the Congress or the 
President for the Attorney General." 

There is no similar provision in the bill provided by the President 
with respect to the Special Prosecutor, although there is a reporting 
requirement with respect to the section on government crimes. 

If the Congress should in its wisdom give that authority to the 
Special Prosecutor for the purposes of some history would you like to 
comment upon the kind of lawyer-like discretion which the Special 
Prosecutor ought to exercise in making statements ? 
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Attorney Gieneral LEVI. I tliink there is a difference on that. Aiid I 
happen to feel very strongly that a Special Prosecutor has the 
lawyer's role of a pi-osccutor, and that he ought to be trying or report- 
ing or in that sense trying his cases out of court. And if he is going to 
be used as a special investigator for a congressional committee to 
spread out tlie facts of the liistory, I think that really is inappropriate, 
and there is a problem. 

Mr. WIGGINS. I am very strongly in accord with the gentleman's 
statements. 

Section 593, "designated authority," suljscction (b). indicates that 
the Special Prosecutor .shall not be subject to the Attomej- General's 
control. And then the pro\iso is added: ''except as to those mattei-s 
which by statute specifically require the Attorney (leueral's personal 
action." You doubtless had a specific statute or statutes in mind, and I 
•wonder if you could tell us what they were. 

Attorney General LEVI, I think the only one—there may be othei-s— 
probably is the title III wiretaps authorization, which, as we laiow, 
requires the personal approval of the Attorney General. 

Mr. WiGGixs. That is the one that came to my mind as well. And if 
I were a suspicious individual, I would believe that the Attorney 
General would be reluctant to authorize the wiretap on tlie Attorney 
General or someone else subject to the jurisdiction of the Special 
Prosecutor. "Would you think it wise to amend title III if necessary 
or by implication or directly in this statute to give the Special Prose- 
cutor sole authority to approve that type of wiretap ? 

Attorney General LEVI. I really don't think so. It makes it diffi- 
cult for me to speak about it. as I am Attorney General at the moment. 
But perhaps really becaufie I am. I have some concern. But I have no 
solution for the complete lack of either collaboration or direction for 
the Special Prosecutor. And I have been, I guess, quoted at various 
times as expressing my concern. But I don't have the answer. 

For 'example, the Department has a policy regarding dual prosecu- 
tions. It is a policy which is not automatically fulfilled, it requires a 
ereat f^eal of discretion and exercise of authority by the Attorney 
General. 

I suppose that there is no injunction upon the Special Prosecutor 
even to try to follow tliat policy. I did wonder at some point whether 
it wouldn't be desirable, even if the Special Prosecutor is going to 
make his own judgments and exercise liis own discretion, whether it 
wouldn't be at least fair to the defendant, fairer to the defendant, if 
he exercised that discretion in tenns of the policy of the Department 
as he understood it. 

We liave a similar policy with respect to subpenas for newsmen. 
We are most reluctant to permit that where it compels the revelation 
of the source. 

But the Special Prosecutor may not believe in that and may go off 
on his own, and so on. 

So I think that is a problem. I don't know in terms of all the prob- 
lenis one has that those are major. But if I were sufficiently inventive, 
which I am not, I would try to think of some mechanism within the 
executive branch and within the Department of Justice. I certainly 

79-831—77- 
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do not acMfrt the idea that j^ou then would run to the court of appeals, 
which I think is unconstitutional. 

Mr. WIGGINS. I yield the balance of my time. 
Mr. HuNGATE. Ms. Holtzman. 
Ms. HOLTZMAN. Thank you, Mr. Chairman. 
Mr. Lovi, I would like' to get back to the point I raised earlier, 

because I think it presents a serious question. We can look at the past 
record with respect to the Watcr/rate special prosecntor and say, is 
this situation likely to recur, and how would we deal with it dif- 
ferently if we could start from the beginning? Here we stand with 
the special prosecutor in the Watergate matter having conducted 
inve»stigations for a number of years, but despite all the indictments 
which have been brought and all the activity of his office, we still do 
not known who was legally responsible for the break-in at Watergate. 
We know that a crime was committed, that there was a breaking and 
entering, but we have no inkling of the motivation. I wonder whether 
there is anything in the Senate bill now before us, which would permit 
the public with respect to Watergate or some future investigation to 
know whether a thorough investigation was conducted and when no 
prosecution were brought, what the reasons were—^in other words, 
whether it was due to any inability to find the culprit—which may 
well be the case—or due to a failure to investigate, or some other 
possibility. 

Since the Special Prosecutor is not accountable to the Attorney 
General and makes only those reports that he or she wants to make 
to the Congress, how do we insure that in fact thorough investigations 
are conducted by a Special Prosecutor? "What protection doQS the 
public have with respect to this official? Perhaps you could address 
that question—I am not talking about the report. I am talking about 
possible misfeasance and how we can have accountability for the work 
of the Special Prosecutor? 

Attorney General LEVI. Well, if I understand, and I am not sure 
I do, the notion of accountability as you are putting it, I did say 
before it doesn't seem to me that there was anything in the bill which 
deprived the Congress of its oversight funf'tion, nor would it deprive 
the Judiciary Committee of its oversight function. And so I assume 
that there would be a considerable number of reports of the particular 
kind which the committee might well ask for and receive. My concern 
was when you ask a question, not did you find out or didn't you find 
out, will you please give us a description of the facts which can't be 
proven in court, and so on. 

Ms. HOLTZMAN. I thought you alluded to, and let me specifically 
quote, that exercise of the oversight function might create a problem. 
I would point you to section (e) of section .591, which says: "However, 
the report" and that is referring to the report of the Special Prosecu- 
tor— shall not include any information"—I am skipping down— 
"which the Special Prosecutor determines would constitute an im- 
proper invasion of personal privacy or other improper disclosures."' 

The Special Pi-osecutor is given full discretion to withhold from 
Congress the information which he doesn't want to disclose. I would 
ask you what protection the public has. given tlie broad discretion 
^ven the current Special Prosecutor. How do we assure in future 
investigations that, in fact, a thorough investigation will be conducted. 
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Attorney Greneral LEVI. I must beg off from answering that, because 
I have not seen that provision. And what you just said is apparently a 
provision in the Senate version which was not in the President's 
proposal. I will be glad to look at it and study it and write you a note 
about it. But I have not read it, and I have not seen it. 

Ms. HoLTZMAN. I think it would be useful, because I think the ques- 
tion of accountabUity of a Special Prosecutor is an important one, and 
the public is entitled to have assurance of the thoroughness with which 
he discharges the job. 

Mr. HuNOATE. Without objection—there may have been another 
issue or two on which you might wish to reply. Would a week be an 
ndequate time, on or before a week from this date ? Is that adequate 
time? 

Attorney General LEVI. YOU mean for any questions ? 
ilr. HuNOATE. Such as this. 
Attorney General JJEVI. Sure, I would be glad to do that. 
Mr. HuNOATE. Without objection, it is so ordered. 
Ms. HoLTZMAx. Mr. Chairman, if I might, I would like now to 

raise this question specifically with respect to a report that may not 
be traditionally viewed as a report made bv a prosecutor. It was the 
question I thought I had asked and you di<i not answer. But I would 
like to pose it, and if possible get some suggestions from you in respect 
to that. 

TVTien we are talking about questions of possible criminal conduct 
of the President of the United States the public is entitled to know 
the stoi-y of what happened. I think the public is also entitled to 
know about serious misfeasance, even if it does not amount to criminal 
conduct. There may be material about such misfeasance uncovered 
by a Special Prosecutor during the conduct of his investigation. "Wliat 
mechanism do we have, or should we develop, for permitting the 
public to be informed about serious misfeasance in office by the Presi- 
dent when no prosecution is brought? How do we deal with that prob- 
lem, which I think is a serious and important problem ? 

Attorney General LEVI. I think obviously it is a serious problem. 
But I think you have to sort of divide the questions. It may be, that 

•as you understand, as we both understand—I haven't any idea what 
the Special Prosecutor found on anything. 

Ms. HoLTZMAN. I am not talking about this past special prosecutor. 
Attorney General LEVI. I don't know whether we are talking aboiit 

•a situation in which the Special Prosecutor's investigation has deter- 
mined that there are facts as to serious misfeasance, but where no 
prosecution is brought. It seems to me that if I understand those 
words, one is really then talking alwut tlie question as to whether one 
tan brin<j a prosecution against a President, a sitting President. And 
really. I don't someliow or other want to have that constitutional 
discussion. And I don't think you do. But my point is, I don't know 
wliether a Special Prosecutor in his disci-etion would say. I think that 
at this level of high position it is appropriate for a Special Prosecutor 
who finds that for some reason he cannot prosecute can nevertheless 
record and speak. And as I sav, I think that raises a serious question. 

Mr. HuNGATE. The time of the gentlelady has expired. 
Mr. Drinan. 
Mr. DRIXAN. Thank you, Mr. Cliairman. 
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Mr. Attorney General, I wonder if you would comment oa the 
Senate bill as passed as to the powers of the Sj>eoial Piosecutor to be 
self-starting, it is rather ambiguous, and perhaps they left it delib- 
erately that way. That jurLsdictiou is clear enough, but then para- 
graph 2 of section 592 says that the Attorney General shall promptly 
i-efer to the Special Prosecutor for investigation, and so on. Do 
you feel that the intent of the legislation is that the Special Prosecutor 
shall be a self-starter, tliat he will get involved in these tilings under 
liis jurisdiction, without any reference or suggi-stion by the Attorney 
General ? 

Attorney General T.KVI. XO, I think the answer is that under 592 (a) 
he is an automatic reference, and he is a self-starter. That is 592(b), 
It means a reference. 

Mr. DRIXAN. But what is the intent? Should he more or less con- 
fine himself to those things wliich the Attorney General wants him to 
investigate, or should he say, "I am here ijidependently of the Attorney 
General"? Is that what his independence means? 

Attorney General LEVI. I don't think that tlie Special Propecutor 
can suddenly decide that since he is independent of the Attorney 
General, that he will bring an antitrust suit, or something of tliat 
kind. It is not so way out. After all, that miglit involve people. But 
it seems to mc that mayljc he will actually, as far as I know, on some 
of these people. So that what is being attempted is to say that this is 
automatic as to certain levels of persons, that is, not the person but 
their pay. And then beyond that he makes a reference. 

Mr. DRINAN. In other words, he can initiate an FBI investigation 
on his own without the knowledge or approval of tlie Attorney 
General. 

Attorney General LEVI. Oh, yes. He can also do it to the Attorney 
General. 

Mr. DRTNAN. The Special Prosecutor must report annually to this 
committee and the Senate Judiciary. One of tlie things he must com- 
ment on is this: The degree of independence exercised under section 
t>0?>. I wonder whether the Senate felt that this would be a problem. 
that the Congress should regularlv. at least annually, check on the 
degree of independence exercised? Would you anticipate that there 
would be tension thei-e. really a serious dilemma, a problem as to who 
will in fact initiate action? 

Attornev General L^:^^. I have no wav of reading that rrvstal ball. 
I don't think there will be anv. T thought somewhat about it. because 
when one reads about the Special Prosecutor, one reads about Attorney 
Gcnerf>l Richardson mnd his frierd Cox. And I. assume that that rela- 
tionship was probably too friendly to be a good example for what is 
intonded in this legislation, maybe it was too close. But I also assume 
that pcrlians thei-e wns "^ome tension, although T don't really know 
tliat, T don't know how that will work, except that my assumption is 
that the Special Prosecutor is completely on his own, and certainly 
the Special Prosecutor who is now in place is completely on lus own. 
am^ there has been no tension whntsf^evpr. 

Mr. DRTXAN. I Avonder why the bill so elaborately stntes that the 
Attorney General shall promptly refer various things? Wliv does the 
Special Prosecutor rely so much upon the Attorney General ? If he is 
on his own, he is on his own. 
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Attorney General TJEVT. AS I said before, he is on his own in terms 
•of the jurfsdiction which has been given to him by the Congress. 

Mr. DRINAN. My question, or my quarrel, I think, Mr. Attorney 
•Creneral, is this: That this person has l^en created and is deemed to l>e 
independent. But I am not entirely certain that he has the independ- 
ence from the Department of Justice that some of the bills on this 
matter ccmtemplate or think desirable. Would you feel—and this will 
lie my final question, because my time has run out—would you feel 
that he has sufficient independence under the Senate bill so the people 
•will not think rightly or wrongly tliat the Special Prosecutor has not 
really risen above the Attorney General or the Department of Justice ? 

Attorney General LE^^. My guess is that it would be the other way 
around, that there would be a feeling of some concern in later years 
about the complete independence of the Special Prosecutor. If I had 
to guess, I think that would be more likely the result. 

Mr. DRtXAX. What would be more likely? 
Attorney General LEVI. It would be more likely that people would 

wonder why there was this separate Attorney General—I don't know 
-wliether you call them No. 1 or Xo. 2—who has no supervision 
whatsoever, and is, of course, in his own area more indej)endent 
than anvone else could be. So that there are two things you have to 
worry about. One is the independent. And the other is, arc you going 
to get the kind of a person who will exorcise this with such wisdom 
and cai*e that you have not destroyed a variety of civil liberties and 
tlien get a kickback to that. Both tilings have to be worried about. 

ilr. DRIXAX. Thank you very much. Mr. Jjevi. 
\lr. HtJNGATE. We appreciate the time that was taken here. It will 

lie helpful to us to conclude tliis as soon as we might. And we do have 
other witnesses. We also have airplanes to catch. As soon as we con- 
clude with the Attorney General we will take a 5-minute recess and 
complete work around 1 p.m. or so. 

Mr. Wiggins, I imderstand you have one final question. 
Mr. "WiGGixs. Yes. It is for the purpose of legislative history. The 

authority and jurisdiction of tlie Special Prosecutor is to prosecute 
and define defendant individuals. The investigation often leads to 

•eodefendants. And if the President, let's say, is a potential co- 
defendant with those who are not within the purview of the statute, 
what would you consider to be the projier interpretation of the stat- 
utes? The Special Prosecutor shall proceed to prosecutions? How 
would you construe it ? 

Attorney General LEVI. My understanding of it—and just for the 
purpose of legislative history—I am not sure my understanding as 
to the intention of all concerned is complete—^would be that the Spe- 
cial Prosecutor could determine whether he wished to take the whole 
case with the other defendanfs or whether he wished to have it pro- 
ceed in some other way. And there will be problems, of course. But he 
can take the whole thing. 

As far as I was concerned, I didn't know how to make any sugges- 
tion on that which wouldn't give rise to some suspicion that because 
there were other defendants, in some way or other breaking it apart 
would weaken the case against the higher official. And in some way 
one is depriving the Special Prosecutor of the jurisdiction which was 
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intended for hhn so diis has been left to the Special Prosecutor t» 
determine. 

Mr. WIGGINS. One further legislative history-type question. Under 
the section described as the authority of the Special Prosecutor it is 
indicated that he shall liave authority to handle all aspects of the 
case. The case is by definition a criminal case targeted ajrain.st defined 
individuals. That autliority given to liim should include, I take it, 
the right to commence such actions if appropriate and ancillary ta 
the prosecution of a criminal case. There may be prohibitions, pro- 
ceedings, tliere may be mandamus proceedings and thmgs of that 
nature incidental to the case which I take it should be within the 
authority. 

Attorney General LKVI. Yes; as you define it, the answer is yes. 
Mr. HuNGATE. Famous last words, just a few questions. 
What would you think, or have you considered the prospect some- 

times suggested to us, that the confirmation procedure might be simi- 
lar to (hat in the 2r)th amendment, where because of the unique and 
broad scope of the legislation, perhaps the person appointed would 
be approved by the Senate and the House ? 

Attorney General LEVI. I think we arc becoming too dramatic at 
that point. 

Mr. IIuxoATE. You would at least not smile with great favor on 
that suggestion ? 

Attorney General LEVI. I really don't—when it is a theoretical 
matter, why not have all confirmation procedures both in the House- 
and the Senate ? I don't think the country is in a position where we 
have some kind of Dostoevski- or Kafka-like grand inquisition, includ- 
ing when the special prosecutors are api>ointed. 

Mr. HuNGATE. Unless those fellows write for Reader's Digest, I 
haven't read them. 

With regard to defining the people who initiate or cause a conflict 
and come within tlie coverage of this bill, it is done on the basis of 
salary. That concerns me a little bit. Maybe somewhere some guy 
will get promoted to a level II of the executive schedule for reasons 
totally unthinkable. 

Attorney General LE\I. T think you should take the bitter with the 
sweet, and that those people you mention should infonn the Special 
Prosecutor. 

Mr. HuxoATE. But as to a salary level, do you know of another way,, 
or can you think of any that might  

Attorney General LEVI. I think it gives rise to a great sense of in- 
justice when you start going on some other basis myself. 

Mr. HUNGATE. Basis other than salary level ? 
Attorney General ^JE\^. Yes. 
Mr. HuNGATi:. This is oflF the subject, but there was some discussion 

of the statute of limitations having run in some of the FBI-CIA cases. 
And tliis is just my legal education, I guess. Suppose that finally the- 
sheriff or the county treasui-er lias been stealing for a nvunber of yeai^s,. 
and they don't find it out vmtil they get a new one. Is it clear that the 
statute of limitations runs even though it would be a law enforcement 
agency that perhaps was covering up for itself ? 

Attorney General LEVI. Of coui-se there are problems as to whether 
the statute has actually run or not, a conspiracy and so on can keep 
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it not from running, but I was putting the case in which there was no 
doubt that it had run. And statutes can run. 

Mr. HuNGATE. Thank you veiy much, Mr. Attorney General, first 
for your time and patience, and waiting on us to get started here in 
response to the questions. We appreciate it. It lias been helpful in its 
entirety. 

The Chair would like to declare a 5-minute recess to reconvene at 
least at 12:15. We have additional witnesses to hear from, Mr. Spann 
and Professor Miller, representing the ABA; and Charles ^lorgan of 
the ACLU. 

[Kecess.] 
^Ir. HuNGATE. The subcommittee will be in order. 
The next witness we are pleased to have with us is Mr. William B. 

Spann, Jr., the president-elect nominee of the American Bar Associa- 
tion, and chairman of the ABA's special committee to study Federal 
law enforcement agencies. With him I see Prof. Herbeit Miller, 
reporter, special committee to study Federal law enforcement 
agencies. 

We appreciate your efforts here, gentlemen, and your patience. 
Do you have a prepared statement, Jilr. Spann ? If you do we will 

insert it in the record at this point. 
[The prepared statement of William B. Spann, Jr., follows:] 

STATEMENT OF WrLi-iAM B. SPAWN, JR., ON BEHALF OF THE AMERICAN BAB 
ASSOCIATION 

Mr. Chairman and Members of the Subcommittee, I am William B. Spann, 
Jr., a practicing attorney from Atlanta, Georgia, and a President-Elect Nominee 
of the American Bar Association. It is a privilege to appear before .von today on 
behalf of the Association to share with you our views on the Important subject 
yonr Subcommittee is addressing—the prevention of partisan and other im- 
proper in^uences from Intruding upon and disrupting the functioning of agencies 
and departments of the federal government. 

The Association, as the principal representative of and spokesman for the 
legal profession In this country, is particularly concerned about such improper 
Influences being exerted upon federal law enforcement agencies and activities, 
and my comments today will be addressed primarily to those matters. The As- 
sociation's Interest In the suWect of the proper administration of justice dates 
back, of course, to the As.sociatIon's Inception In 1878. The views expressed 
today, however, were formulated over the last three years by the Special Com- 
mittee to Study Federal Law Enforcement Agencies, which was created in 
3973 to examine the functioning of those agencies and to formulate recom- 
mendations to ensure they would not be improperly politicized or misused. While 
the creation of the Special Committee was occasioned by the series of events 
generlcally called Watergate, the Association and the Special Committee were 
fully aware that the problems being addressed were not peculiar to a par- 
ticular administration but have been of concern for many years. 

I have been privileged to serve as Chairman of the Special Committee since 
it." inception. With the assistance of its consiiltant. Professor Herbert S. Miller 
of the Georgetown University Law Center, who is accompanying me today, the 
Special Committee produced a preliminary report of its findings In .Tuly, 11)7.5, 
and distributed it for comment to a wide range of organizations and individuals. 
Interested in this topic. 

Extensive comments were received from both within and without the ABA 
on the preliminary report The Special Committee made substantial modiflea- 
tlons of its recommendations in response to this input and published its final 
report, "Preventing Improper Influence on Federal Law Enforcement Agencies," 
in .Tannary of this year. The twenty specific recommendations for reform con- 
tained In the report were considered by the Association's House of Delegates 
at its Midyear Meeting in February, 1976, and were adopted In their entirety a» 
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the official policy of the Association. A copy of the final report has been sent to 
each member of your Subcommittee. 

The Subcommittee may be interested to know that, with today's appearance, 
I have now testified on this subject matter before committees and subcom- 
mittees of Congress four times within the last five months. My prior appear- 
ances were before the Senate Committee on Government Operations and the 
Senate Committee on the Judiciary with respect to S. 4".)."). and before the House 
Judiciary Subcommittee on Civil and Constltutionnl RlghtB on the subject of 
FBI oversight. I mention these appearances because I think they provide strong 
evidence of my belief and the .,VBA's belief In the importance of Congressional 
action In this field. 

In formulating it.s recommendations, the Special Committee begnn by re- 
jecting the notion that problems of improi)er influence and corruption are 
siilely attributable to a few bad individuals and that the preventive, therefore, 
is to enHure tliat only tlie good <K'cupy positions of power. Such a "bad apple" 
rlieory does not bear up well when viewed In tin; historical context of the hist 
several decades. 

Our reiwrt documents n long and unfortimate history of the progressive 
politicization of the Department of Justice and the growing misuse of the FBI 
.•md the Internal Kevenuo Service and subsequent aliuses of power by these 

•organizations. Beginning in 1936 the FBI was asked by President Eooaeyelt 
to look into "subversive activity in the United States" and obtain "a broad 
I)kture of the general movement." Further memoranda from I'resiilent Kuoserelt 
and succeeding Presidents, brought the FBI into the domestic intelligeace 
function and ultimately into highly questionable areas involving the civil and 
political rights of United States citizens. All but two Presidents since Boosevelt 
have appointed as Attorney General an individual who played a key role in 
that President's election campaign. Finally, beginning in 1961, the Internal 
Bevenue Service, under pressure from the White House and some committees 
of Congress, has engaged from time to time in politically oriented intelligence 
jictivities unrelated to the administration of the Internal Revenue laws. 

The ABA believes that basic Institutional and structural reform is essential 
to assure the public of the integrity of our federal law enforcement agencies. 
The ABA agrees with the statement made by James Madison in the 51st Fed- 
•erallst Paper: 

If men were angels, no government would be necessary. If angels were 
to govern men, neither external nor internal controls on government would 
be necessary. In framing a government which Is to be administered by 
men over men, the great diflttculty lies in this: you must first enable the 
government to control the governed, and in the next place oblige It to control 
itself. A dependence on the people is, no doubt, the primary control on the 
government; but experience has taught mankind the necessit; for auxiliary 
precaution.s. 

I emphasize this consideration because we now have a Department of Justice 
headed by an Attorney General and Deputy Attorney General held iu the highest 
repute in the legal profession and by the American Bar Association. Nothing 
in the ABA recommendations is directed at tliem as iudividuaLs. Neither At- 
torney General I.<;vi nor Deputy Attorney General Tyler had any connection, 
of course, willi the events known a*! Watergate. But more iwport.'ii»tly, they 
have taken and are taking strong measures to assure that official corruption 
will be prosecuted fully and to assure that the FBI will be closely monitored 
to prevent abuses of Its great power. Professor Miller and I met with both 
the uittorney General and the Deputy Attorney General to discuss the Com- 
mittee's recommendations, and, as a result of those discussions, the Committee 
modified certain of its recommendations. We are partienlarly pleaaed that the 
Department has now instituted some of tl»e measures suggested in our report. 

The Committee's  recommendations  will serve to preserve these measures 
against change under future administrations. We do not know what the future 
holds, but there is ample historical evidence that men are not angels and "auxil- 
iary precautions" must be taken to prevent future oflScials from being tempted to 
abuse their power. I have spent some time on this point because it is fundamental 
to any discussion of how to prevent improper influences on onr federal system 
of justice. The ABA believes the measures recommended In the report will go 
n long way towards preventing future abuses and illuminating more quickly 
those which may occur despite such reforms. 
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There are other fundamental concepts underlying the specific recommenda- 
tions of the ABA. Perhaps the most Important relates to Congress. As the body 
which enacts the laws which must be enforced by the Executive Branch, which 
confirms appointments to major executive positions, and which appropriates 
funds for the Implementation of the laws it has enacted, Congress has tlie 
constitutional obligation to participate with the President in basic pollcy-malc- 
Ing and the setting of priorities. Seventeen of the twenty recommendations focus 
on the role of Congress In legislating, confirming apiwlntments, or appropriating 
monies for federal law enforcement agencies. The primary role that Congress 
most play in establishing basic policies lu this area cannot be overemphasized. 

There are other basic themes which underlie the recommendations. The ABA 
believes that responsibility for federal law enforcement activities must be focused 
In the Department of Justice. Our recommendations, if implemented, would 
require the Attorney General, subject to legislative guidance by Congress, to 
exercise Internal oversight over the law enforcement functions of the Depart- 
ment of Justice, promulgate rules and regulations to guide FBI operations, su- 
pervise a new Government Crimes Division within the Department, adhere to 
legislatively-set standards in deciding whetlier or not to appoint a temporary 
special prosecutor, and set law enforcement resource allocations for presentation 
to Congress. 

The ABA believes the Department of Justice must have the primary role 
In prosecuting crimes involving ofiicial corruption. But the ABA also believes 
that in certain very limited circumstances additional safeguards are reqnired. 
We are speaking here of the investigation and prosecution of crimes in which 
law enforcement officials may find themselves in a conflict of interest, or simply 
the appearance of a conflict. Such a situation could prevent individuals of even 
the highest Integrity from i)erforming their duties without compromise and 
without raising fears In the public mind about the integrity of the investiga- 
tion or prosecution. The Supreme Court has properly noted that "one who holds 
his office only during the pleasure of another, cannot be depended upon to main- 
tain an attitude of independence against the latter's will." * 

Former special prosecutor Archibald Cox, in testimony before a Senate Judi- 
ciary subcommittee last year, emphasized that a servant cannot Investigate 
his master, and called for legislation providing a mechanism for triggering 
creation of a temporary special prosecutor's office at an approjirlate time. He 
said the following about the investigation and prosecution of crimes whicli 
might involve the White House: 

Tlie pressures, the divided loyalty, are too much for any man, and as 
honorable and conscientious as any individual might be, the public could 
never feel entirely easy about the vigor and thoroughness with which the 
Investigation was pursued. Some outside person is absolutely essential. The 
question is what. If anything, should be done. 

The ABA believes the answer lies in the creation of a triggering mechanism 
which would take effect under certain circumstances and in accordance with 
carefully prescribed standards. 

Finally, many of the recommendations of the ABA emphasize the concept 
of accountability. We have attempted to provide In our recommendations spe- 
cific measures to as.sure the accountability of various actors in the criminal 
Justice system to their superiors, to Congress, and to the public. The recommenda- 
tions also emphasize, in our view, the accountability of Congress to the American 
people through its policy-setting and oversight role. 

1 would now like to discuss certain of the provisions of H.R. 14476, the Mil 
your Subcommittee Is considering today. Proposed Sections 591-593 of Title 
2^. Chapter 39 of the United States Code would estabUsh in the Department 
of Justice a Division of Government Crimes headed by an Assistant Attorney 
General appointed by the President by and with the advice and consent of the 
Senate. The Division would have jurisdiction over all criminal alleg.itioiis 
against top level oflicers or employees If the violation Is directly related to the 
employee's work. The jurisdiction also Includes violations of federal laws re- 
lating to campaigns for elective office and lobbying; and such other cases us 
may be referred by the Attorney General. 

We believe this Division Is consistent with the idea that the Attorney General 
has the primary responsibility for law enforcement and that Congress has the 

»Bumphrey'$ Executor v. U.S., 295 U.S, 602 (1035). 
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responsibility to set basic policies and oversee the Department of Justice. Former 
special prosecutor Henry Ruth has stated that such a statutorlly-mandated divi- 
sion would at least ensure an allocation of resources to the corruption problem. 
Through its couHrmation and appropriation process, Congress could assure that 
the personnel and resources devoted to this area would be sufficient In quality 
and quantity to fulfill the division's mandate. 

The ABA believes that such a division is vitally needed. There is a history of 
Inadequate monitoring of conflict of interest laws and of not prosecuting election 
law violation.s. We believe the recent establishment of a special Public Integrity 
Section by the Attorney General in the Criminal Division is a progressive first 
step toward rectifying a situation wliich has exi.sted far too long. However, the 
ABA also believes that this approach to prosecuting government crimes should be 
peri)etuated by legislation. The present Attorney General is committed to the 
Impartial prosecution of such crimes. But what assurance do we have that his 
successors in otHce will be similarly committed? 

With such a statute, and with Congress playing its proper confirmation and 
oversight role, there will be much greater certainty that such crimes will be 
vigorously prosecuted. 

The ABA believes that the establishment of a Government Crimes Division by 
statute, while essential, is only one among many steps which should be taken to 
prevent the intrusion of improper influences in federal law enforcement activities. 

One of these other measures which the Special Committee considered at great 
length was the concept of a special prosecutor. The Special Committee was estab- 
lished at a time when the ability of the Watergate special prosecutor's office to 
perform its functions fully and without political interference was of great public 
concern. In that context it was only natural for the Special Committee to devote 
c<msidernl)le attention to this issue, and it is one of four principal topics 
addressed in the Committee's report. 

At the time of the firing of the first special prosecutor, Archilwild Cox, theii- 
ABA President Chesterfield Smith stated : 

It clearly was and is improper for an investigation of the Executive Branch 
of the government [to be conducted] by a prosecutor who is under the control 
or direction of either the President himself or some other xierson who him- 
self is under the direction and control of the President. 

This view is based on standards adopted by the American Bar Association In 
1971 in its Project on Standards for Criminal Justice. In the Standardt Relating 
to the Prosecution Function and the Defense Function, the ABA addressed the 
problem of confiicts of interest in § 1.2 as follows: 

A prosecutor should avoid the appearance or reality of a conflict of In- 
terest with respect to his official duties. In some Instances, as deflned in the 
Code of Professional Responsibility, his failure to do so will constitute un- 
professional jonduct. 

Tlie Standards emphasize that it is of the utmost importance that a prosecutor 
avoid iwrticipation in a case in circumstances where any Implication of parti- 
ality may cast a sliadow over the integrity of his office. Finally. Canon 9 of the 
American Bar Association Code of Professional Rcsftonsihility provides that "a 
lawyer should avoid even the appearance of professional impropriety." 

The final report of the Senate Select Committee on Presidential Campaign 
Activities emphasized the preventive role of a permanent office of public at- 
torney, stating that its existence might have deterred some of the wrongful acts 
which romprised Watergate. The report concluded that it would be unwise to 
wait until another national crisis to reinstitute an office of special prosecutor: 

It is far better to create a permanent institution now than to consider 
its wisdom at some future time when emotions may be high and unlcnown 
iK)litical factors are at play. 

Although the AD.-V agrees with the concept underlying the Select Committee's 
recommendation, it opposes the establishment of a pennanent office of special 
prosecutor. It is striking that rhe calls for the establishment of a permanent 
office of s!)eeial prosecutor, once heard so loudly, have now become almost com- 
pletely muted. Few individuals who have examined the prolilem from a legal 
and policy point of view now conclude that such a permanent office is the answer. 
The man.v issues which the e.stabli.shment of such an office would raise have been 
adefumtely di.scussed before many congressional committees and are detailed in 
our report. I will not rejieat them here. 

But the ABA has also rejectpd the notation that the ad hoc approach taken In 
Watergate provides an adequate answer for the future. It is true that under 
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pwsent law the Attorney General can appoint a special prosecutor. It is true that 
under severe pressure from the public and Congress such a special prosecutor 
•s\-as appointed for the Watergate investisation. But tlie appointment was made 
only after a crisis of grave constitutional proportions had developed. The basic 
thr\ist of the ABA recommendation is that procedures should be established now, 
in the calm of thoughtful discussion and deliberation, which would permit the 
appointment of a special prosecutor under such circumstances and in accordance 
with such defined standards as the public, through Us elected representatives, 
shall have determined. Thus, the Special Committee siwnt much of its time 
.searching for a triggering mechanism which would serve this purpose. 

W(> have not been alone in this quest. All of the former siwcial prosecutors 
have Indicated their oi>positlon to a permanent office of special prosecutor l)ut 
have also indicated that some kind of triggering mechanism would be desiralile. 

Thus, the Special ABA Committee searched for answers to a variet.v of diffi- 
cult questions. What should these objective standards be? Who should appoint 
a temporary special prosecutor? And who should remove? To whom would such 
a special prosecutor be accountable? 

The Special Committee concluded that standards relating to conflicts of in- 
terest would provide the best guidelines for the appointment of a temporary 
siiecial prosecutor. In line with the ABA'a belief that the Attorney General is 

-and should remain the responsible ofiicial, the primary obligation for making 
appointments under such a standard was placed in the otfice of the Attorney Gen- 
eral. Under Section 593 in H.K. 14470 such responsibility would likewise be placed 
-on the Attorney General. 

It was the intent of the Special Commitee that the Government Crimes Divi- 
sion conduct the great bulk of Investigations involving government oflicials. The 
temporary special prosecutor mechanism was to lie triggered only In those eases 
where a conflict of interest would be involved and only in those extraordinary 
cases involving relatively highly placed government oflicials. Section 504 of II.R. 
14476 narrowly restricts the circumstances under which a temporary special 
prosecutor would be appointed. Subsection (c)(2) would mandate the appoint- 
ment of a temporary special prosecutor when certain siieclfled high government 
officials were the subject of a criminal investigation or prosecution. Subsection 
(c)'l) would apply the traditional notion of conflict of interest to all other 
government officials, but only If "the President or the Attorney General has a 
-direct and substantial, personal or partisan political Interest In the outcome of 
the proposed criminal Investigation or prosecution." This language significantly 
narrows the traditional conflict of Interest standard by requiring that there be a 
"direct and substantial" interest. This narrow standard is another assurance 
that the invocation of the apiwlntlng process for a temporary special prosecutor 
would occur only In those extraordinary Instances which truly warrant It. 

The Special Committee considered going no further than recommending that 
.statutory conflict standards for appointment be established wliicli would rely 
upon the Attorney General's willingness to recu.se himself In a conflict situation. 
But the ABA believes that further safeguards must be i)rovided. In the federal 
•system Department of Justice attorneys may be called ui)on to Investigate their 
Immediate or indirect superiors or those responsible for their appointment. In 
these circumstances, conflict of interest, partiality and impropriet.v may well be 
present. The ABA has thus concluded that under certain circumstances an au- 
thority outside of the Executive Branch may be needed to make the appointment 
of a temporary special prosecutor. 

I want to reiterate the ABA's view, and my personal feeling, that this In no 
way reflects upon the integrity of any individual. It does reflect the legal pro- 
fession's constant concern with whether or not justice is administered with com- 
plete impartiality and. equally important, whether or not there is an appearance 
of such impartiality. The public must be assured that crimes involving govern- 
ment officials at the highest levels can be prosecuted with complete impartiality. 

The ABA'S recommended mechanism for the appointment of a temporary 
special prosecutor and the provisions of H.R. 1447<5 are very similar. I have 
appended to my testimony a comparative analysis of the two measures. I would 
like to briefly underscore a few key provisions. 

First, it should he stressed that under both proposals, the Attorney General 
would play the primary role. The Attorney General would review the facts 
with respect to conflict of interest and decide whether he should recnse himself 
or not. If he does And It neces.sary to recuse himself, he is empowered under 
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both proposals to appoint a temporary special prosecutor. If be makes the 
appointment, he Is directed to delineate the jurisdiction under which the special 
prosecutor will operate. The ultimate supervixory power—the power to remove 
the special prosecutor—is also vested solely in the Attorney General, who is 
empowered to remove a special prosecutor if he has indulged in "extraordinary 
improprieties." 

Thus, the Attorney General I.'? signlflcantly involved in every aspect of the 
temporary special prosecutor mechanism. But, as stated above, It Is the ABA's 
belief that in certain limited circumstances, further measures may be needed. 
There must be another means by which a temporary special prosecutor may 
be appointed when the Attorney General is in a conflict of interest situation 
and does not recuse himself. Our proposal and your bill both provide for a 
court to be empowered to make the appointment in these limited circumstances. 
The procedure would be Initiated in the first instance by the Attorney General's 
submitting a memorandum of law regarding the conflict of Interest issue. The 
court would then review the matter and render a decision, solely on the narrow 
conflict of interest standard, that a temporary special pro-seciitor should or 
should not be appointed. If the Attorney General does not make an appoint- 
ment, the court is empowered to do so. The court can also siJecify the jurisdic- 
tion of the siieclal prosecutor it appoints and review the statement of jurisdic- 
tion given to a special prosecutor appointed by the Attorney General to ensure 
that it is "sufficiently broad to enable the temporary special prosecutor to carry 
out the purposes of this chapter" (Section 50.' (c)(2) of H.R. 14476). Finally, 
the court can review a decision to remove the temporary special prosecutor 
prior to the completion of all investigations and prosecutions, but only to deter- 
mine whether the "extraordinary improprieties" test has been met. 

The question of removal hinges upon balancing the need for Independence 
and accountability. The AB.\ feels that placing the removal power in the court- 
would create intolerable strains and might place the court In a position of 
supenislng the prosecutorial discretion of the special prosecutor. The AB.\ be- 
lieves that such discretion is e.xercisable only by the prosecutor and is not 
subject to review by any court. The "extraordinary improprieties" stnndard' 
would justify removal where appropriate but would not permit the Attorney 
General to remove a temporary si)ecial proscutor without the fullest 
deliberation. 

Finally, it should be stressed that the court would have no power to review 
discretionary prosecutorial decisions as to the merits of a particnlnr case, whether 
or not it is frivolous or what tactics should be pursued In an Investigation or 
prosecution. The courts, of course, cannot interfere with prosecutorial discretion. 

The ABA believes that in normal circumstances the process will work well, 
that the findings of tlie Attorney General will not bo reviewed adversely by the 
special court, and the matter will not l)ecome unduly complicated. However, if a 
situation arises in which the Attorney General does not perceive the existence 
of a real conflict, then admittedly tensions may arise and the matter may present 
difllculties. In such an eventuality, the ABA feels it is essential to have an 
authority outside the Department of Justice and the Executive Branch which 
can make the appointment. The mere existence of such an authority and such a 
IK)wer will we believe, act as a substantial preventive to extreme situations such 
as Watergate. 

Section 504 of the bill provides an additional means for activating this outside 
authority. Under this section, an individual who has given tlie Attorney General 
Information of federal criminal wrongdoing involving a ix)tential conflict of 
interest may request the court to review the matter thirty days after the initial 
notification. If the Attorney General has not fulfilled his obligations to file a 
memorandum with the court under Section 594 (a), the court can then require 
him to do .so. 

Some fears have been expressed that these provisions will impose unreasonable 
administrative burdens upon the Attorney General and the Government Crimes 
Division. The provisions sr^oli otit in some dot.Tll the geneml recommendations 
of the ABA Special Conunittee requiring the Attorney General to Inform the 
court of action taken in such matters and authorizing the court to act on its ovni 
authority when in Its judgment the standards require appointment of a temporary 
special prosecutor. 

The ABA does not believe these provisions place an unreasonable burden upon 
the Attorney General and the Government Crimes Division. At the present time 
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we can assume that Information or Gvlilence received concerning a possible vio- 
lation of law by government officials Is investigated. This may frequently require 
-the FBI to participate and may require a decision in the Department that the 
•case should be closed or that further investigation is required. The only new 
issue which the Dei)artment would have to consider under the provisions of this 
bill is whether or not there exists a conflict of interest as detlned in Section 594 
(c). Most such matters, we would assume, would involve lower level govemmwit 

officials and therefore would not involve the narrow conflict of interest situation 
<leflned in the bill. Thus, no further steps would need to be taken by the Attorney 
•General. 

Should a host of frivolous complaints and unwarranted allegations be made to 
the Department concerning these few high-level government official.s. Section 594 
(a) (31 authorizes the Attorney General to find that the information is frivolous 

aind therefore does not justify any further investigation. This decision by the 
Attorney General Is final under the bill and would not be subject to review by 
the court. It would, however, place the Department on record as finding that a 
-particular case did not warrant further investigation. 

The nature of the court is slightly diflferent under H.R. 14476 than under the 
-ABA proposal. We recommended the creation of a siieclal court of appointment 
•composed of senior federal circuit court judges. H.R. 14470 would establish a 
new division of the Court of Apt)eals composed of senior retired Judges from the 
IJ.S. Court of Appeals for the District of Columbia and from other circuits, as 
-well as retired Supreme Court .Justices. The ABA believes that the two ap- 
proaches are equally meritorious, and that the court would have a national 
Ijcrspectlve and would only act in cases of the utmost significance. 

As a final note, the ABA believes the temporary special prosecutor should have 
the same powers in prosecuting the case or cases within its Jurisdiction as reside 
in the Attorney General and the U.S. Attorneys. Thus, under Section 595, the 
temporary sitecial prosecutor could carry to final completion any cases upon 
which his office lawfully had embarked, including criminal appeals. 
\ number of consstltntionai Issues al)out the special prosecutor proposal were 

raided by members of the Senate Judiciary Committee when I testified before 
that body in May with respect to S. 495. In its report the ABA Special Committee 
considered many of these matters in some detail. Attached to my testimony is 
-a memorandum of law prepared by the Committee's Consultant/Reporter, Her- 
Tjert S. Miller, which discusses these Issues in further detail. 

The AB.-V has given long and careful consideration to these and other i-ssuee 
relating to the appointment of a temporary special prosecutor. We believe the 
proposal for a temporary special prosecutor embodied in H.R. 14476 is consti- 
tutional and that it proposes a mechanism which woidd go far towards ensuring 
that any future "Watergates" would not l>e permitted to reach the extreme crisis 
situation in which We found ourselves only a few years ago. The American Bar 
A-osoclntion believes it is essential that action be taken now and that we do not 
"wait for the advent of another crisis before we establish necessary safeguards. 

I want to thank the Subcommittee for this opportunity to iippenr i>efore you 
on a matter of such great importance. We stand ready to cooperate with the 
Subeommtitee and provide any assistance we can. 

TESTIMONY OF WILLIAM B. SPANH, JB., PKESIDENT-ELECT 
NOMINEE OF THE AMERICAN BAR ASSOCIATION AND CHAIR- 
MAN, SPECIAL COMMITTEE TO STUDY FEDERAL LAW ENFORCE- 
MENT AGENCIES, AMERICAN BAR ASSOCIATION; ACCOMPANIED 
BY PROF. HERBERT S. MILLER, REPORTER, SPECIAL COMMITTEE 
TO STUDY FEDERAL LAW ENFORCEMENT AGENCIES, AMERICAN 
BAR ASSOCL&TION 

Mr. SPAXX. Let me cxplaiii. The testimony which was filed with you 
•arlier this week, which is 20 odd pages, ia a prepared statement. It 
tleals entirely with U.K. 14476. We did not know that there wjus to be 
a revised S. 495.1 !iave a summary of the statement wliich has already 
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been filed with you dcalinc with H.R. 14476, and wliich in effect 
endorses it. This is the ABA bill, although there are certaui differences 
between ILK. 14476 and the rccommmdations made in our report 
which was sent to you some time ago—Preventing Improper Influer.ce 
on Federal Law Enforcement Agencies. 

There are differences in what we recommended and what is in H.R. 
14476. For instance, the 30-days provision that Attorney General Levi 
criticized, was not in our bill. We thought that it was too short a time. 

Mr. IIuNOATE. What was your time? 
Mr. SPAXX. AVe didn't ha\e one. But if we were talking about the 

time in your bill, we would have said that we didn't think up to 6 
montlis would have been too long. We agreed there must be a time, 
because otherwise there would be no action. 

Mr. HTTNGATE. That is an important point to raise, because 30 days 
is one of the difficult parts of that proposal. 

Mr. SPANN. It is. And while our ABA committee didn't consider 
this, I would have to agree with Attorney General Levi that in order 
to determine that any complaint is frivolous, unless you can establish 
that it was made by someone that is a complete crackpot, I think it 
may be much too short a time. Ninety days might be enough, but cer- 
tainly not more than 6 months. Beyond that we would not go. 

But I am prepared to give you a summarj' of what I had as a pre- 
pared statement on j-our bill, and then make comments on S. 495. 

Mr. HuxoAiT,. That will be fine. Please proceed. 
Mr. SPANN. I can do both, as they are both fairly short. I will give 

you the summary first, and then I will explain my comments on S. 
49.5. 

Tlie views T express today were formulated over the last 3 years by 
the Special Committee to Study Federal Law Enforcement Agencies, 
of which I have been privilege(^ to serve as chairman. With the assist- 
ance of its consultant. Prof. Herbert S. Miller of the Georgetown 
University Law Center, who is accompanying me today, the special 
committee prepared a study of the problems in this area, "Preventinc 
Improper Influence on Federal Ijaw Enforcement Agencies," which 
was issued in Januarv of this year. The 20 specific recommendation5?; 
for reform contained in the report were considered by the associa- 
tion's house of delegates at its midyear meeting in February 1976, 
and were adopted in their entirety as the official policy of the npsoci- 
ation. A copy of the final report has been sent to each member of vonr 
subcommittee. The association's strong belief in the importance of this 
subject matter is perhaps best reflected by the fact that my appearance 
today is the fourth congressional appearance I have made on this snb- 
iect since February—twice before the Senate committee and now 
twice before the House committee. 

In formulating its recommendations the special committee Ixigan by 
reiecting the notion that problems of improper influence and cornip- 
tion are solely attribuvablc to a few bad individuals and that the pre- 
ventive, therefore, is to insure that only the good occupy positions of 
power. Such a bad apple theory does not bear up well when viewed 
m the historical context of the last several decades. 

Our report documents a long and unfortunate historv of the pro- 
gressive politicization of the Department of Justice and the growing 
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misuse of the FBI and the Internal Revenue Service and subsequejit 
abuses of power by these organizations. For example, all but two 
Presidents since Roosevelt have appointed as Attorney General an 
individual who plaved a key role in that President's election campaign. 

The ABA believes that basic institutional and structural reform is 
essential to assure the public of the integrity of our Federal law 
enforcement agencies. We agree with the statement made by James 
Madison in tlie 51st Federalist Paper: 

If men were angels, no government would be necessary. If angels wore to gov- 
ern men, neither external nor internal controls on government would he neees- 
eary. ... A dependence on the people is, no doubt, the primary control on the 
government; but experience has taught mankind the necessity for auxiliary 
precautions. 

I emphasize this consideration because we now have a Department 
of Justice headed by an Attorney General and Deputy Attorney 
General held in the highest regard in the legal profession and by the 
American Bar Association. Nothing in the ABA rcconunendations is 
directed at them as individuals. Neither Attorney General Levi or 
Deputy Attorney General Tyler had any connection, of course, with 
the events known as Watergate, But, more importantly, they have 
taken and are taking strong measures to assure that official corruption 
will be prosecuted fully and to assure that the FBI will be closely 
monitored to prevent abuses of its great power. Professor Miller and 
I met with both the Attorney General and the Deputy Attorney Gen- 
eral to discuss the committee's recommendations, and, as a result of 
those discussions, the committee modified certain of its recommenda- 
tions. We are particularly pleased that the Department has now insti- 
tuted some of the measures suggested in our report. 

Departing from the preparea statement I would add tliat in both 
cases when we met with the Attorney General and the Deputy they 
criticized the temporary special prosecutor, but never suggested the 
idea of a permanent Special Prosecutor. This was as new to us as this 
week, and it was not suggested at that time. And in the debate which I 
had with the Deputy Attorney General Tyler before the house of 
delegates he simply opposed the temporary special prosecutors as we 
had proposed it but did not make the alternative suggestion. 

The committee's recommendations will serve to preserve these meas- 
ures against change under future administrations. We do not know 
what the future holds, but there is ample historical evidence that men 
are not angels and auxiliary precautions must be taken to prevent 
future officials from being tempted to abuse their power. 

I would now like to discuss certain of the provisions of H.R. 14476 
and I will begin with the proposed establishment of a Division of 
Government Crimes. 

The ABA believes that such a Division is vitally needed. Tliere is a 
history of inadequate monitoring of conflict-of-interest laws and of not 
prosecuting election law violations. We believe the recent establish- 
ment of a special public integrity section by the Attorney General in 
the Criminal Division is a progressive first step toward rectifving a 
Rjtnation which has existed far too long. However, the ABA also be- 
lieves that this approach to prosecuting government crimes should be 
perpetuated by le^slation. The present Attorney General is committed 
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to the impartial prosecution of such crimes. But what assurance do we 
have that his successors in office will be similarly committed? 

The other recommendation of the bill—the establishment of a trig- 
{rering mechanism for the appointment of a temporary special prosecu- 
tor if needed in the future—is very similar to the mechanism recom- 
mcndcd in our ABA report. 

As noted above, we believe the Department of Justice must have the 
primai-y role in prosecuting crimes involving official corruption. But in 
i-ertain limited circumstances—where law enforcement officials may 
find themselves in a conflict of interest or the appearance of a conflict 
with respect to a particular case—further processes are needed. 

In the practice of law in the private sector, attorneys sometimes 
find tliemselvcs in conflict-of-intei-est situations, most notably where 
two clients end up on opposite sides of litigation. The conflict may- 
be resolved by the attorney withdrawing from representation of one 
or both parties in the litigation, and counsel is then obtained froni 
unotlier law firm. But what options are available to the Attorney 
General if lie finds himself in a conflict of interest? Presentlj' there 
is no effective, systematic remedy for such a situation. In such cases, 
individuals of even the highest integrity may be prevented from per- 
forming their duties without compromise and without raising fears 
in the public mind about the integrity of the hivestigation or 
prosecution. 

Ill responding to this problem, Congress firet explored the establish- 
ment of a permanent office of Special Prosecutor. The American Bar 
Association opposes this approach, for a variety of reasons discussed 
in our report. 

But the ABA has also rejected the notion that the ad hoc approach 
taken in Watergate provides an adequate answer for the future. The 
appointment was made in that instance only after a crisis of grave 
constitutional proportions had developed. The basic thrust of the ABA 
recommendation is that procedures should be established now, in the 
calm of thoughtful discussion and deliberation, which would permit 
the appointment of a Special Prosecutor in such circumstances and 
under such standards as may be statutorily established. Thus a trig- 
gering mechanism is needed. 

I might add that all of the former special prosecutors have indi- 
cated their opposition to a permanent office of Special Prosecutor but 
have also indicated that some kind of triggering mechanism would 
be desirable. 

It was the intent of the sjiecial committee that the Government 
Crimes Division conduct the great bulk of investigation involving 
Government officials. The temporary special prosecutor mechanism 
was to be triggered only in those cases where a conflict of interest 
would be involved and only in those e.xtraovdinary cases involving 
relatively highly ijlnred Government officials. Section 594: of II.R. 
14476 narrowly restricts the circumstances under wliich a temporary 
special prosecutor would be appointed. Subsection (c) (2) would man- 
date the appointment of a temporary special pi-osecutor when ceitain 
specified high Government officials are the subject of a criminal in- 
vestigation or prosecution. Subsection (c)(1) would apply the tra- 
ditional notion of conflict of interest to all other Government officials, 
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but only if the President or the Attorney General has a direct and 
substantial, personal or partisan political interest in the outcome of 
the proposed criminal investigation or prosecution. This language 
significantly narrows the traditional conflict of interest standard by 
i-equiring that there be a direct and substantial interest. This narrow 
standard is another assurance that the invocation of the appointing 
process for a temporary special prosecutor would occur only in those 
extraordinary instances which truly warrant it. 

The ABA's reconunended mechanism for the appointment of a 
temporary special prosecutor and the provisions of H.R. 14476 are 
very similar. I hu\e appended to my testimony a comparative analy- 
sis of the t^\•o measures. I would like to briefly mention a few points 
about the mechanism. 

First, it should be stressed that the Attorney General would play 
the lead role in determining whether a conflict of interest exists, in 
appointing a temporary special prosecutor if needed, in delineating 
the jurisdiction under whicli the Special Pi-osecutor will operate, and 
in removing the special prosecutor. 

Thus, the Attorney (leneral is significantly involved in every aspect 
of the temporary special prosecutor mechanism. But we believe there 
iiiiglit be another means by M'hich a temporary special prosecutor may 
be appointed when the Attorney General is in a conflict of interest 
situation and does not recuse himself. Our proposal and your bill 
l)oth ])rovi<1c for a court to be empowered to make the appointment in 
these limited circumstances. Wo believe such an approach is fully 
constitutional, as discussed in Professor Miller's memorandum of law 
whicli has l)con submitted to j'ou; and further we believe it remedies 
the conflict of interest problem in such a way as to avoid all appear- 
ances of conflict as well. 

It should be stressed that the court would haA'e no power to review 
di.scretionaiy prosecutorial decisions as to the merits of a particular 
case, whether or not it is frivolous or what tactics should be pureued 
in an investigation or prosecution. The couiis, of course, cannot inter- 
fere with prosecutorial discretion. 

There are a number of other issues and provisions which I might 
discuss with you particularly in light of the Senate action this week 
on S. 495—and I will go to those—but before I do so, a word of ex- 
planation : I did not see S. id!) as it was passed by the Senate until 
last night when I got to Washington. What I have to say here has 
Ix-en obviously hastily prepared. 

Furthermore, the American Bar house of delegates, our policy- 
making body, approved our committee report. My comments in some 
measure will be inconsistent with the report. There is much in S. 495 
noAv which we recommended, including the addition in there on the 
(lisriualificatjon of people for the Office of Attorney General and 
deputy, which was not in the original S. 405, and which we think is a 
finn addition. On tlie other hand, there is material in it as to which 
either we toolc no position or v.e took an adverse position. I will indi- 
cate in discussing this very briefly what tlie committee's position was. 
But T am going to ofl'er you my individual views with the undi>r- 
standing that in those areas T am simply triving you an opinion as to 
what the committo'^ miglit do if it considered these matters. 

70-831—77 .-. 
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The committee obviously has had no chance to meet and review 
S. 495 as it was passed. But I must qualify what I say in this ai-ea. 
I am speaking from the reactions of Professor Miller, and Bob Evan.s 
of our Washington staflF, and for me and not foi- the remainder of the 
committee, since there was no chance to consult them. 

I would emphasize at the outset that of the 20 recommendations 
that we had in the four areas th:it we dealt with—Justice Department, 
Special Prosecutor, FBI, and Internal Revenue—17 of the recommen- 
dations dealt with oversight—2 or S of them with internal oversight, 
and the re^t of them with congressional oversight. And I would agree 
with what the Senators said to you earlier this morning, and what Ed 
Levi said: We want nothing to diminish congressional ovei-sight. We 
think it is a vitally important matter, not only for the Senate in the 
appointing process, but the entire Congress in the ovei-sight of what 
may bo done about the Department of Justice, a Special Prosecutor, 
the FBI, and Internal Revenue, which is not part of our discussion 
here today. 

We also agree that tlie time is now, that action i-eally is needed by 
Congress. I think the American public expects something, and I think 
the lawyers and the ABA when we made our report were looking for 
it and waiting on it. I don't mean we nee<l to enact something which 
will give us trouble later on. but as far as it can be done it ought to be 
done, because I think the time is certainly ripe to do somethmg. 

We are very gratified that the President has strongly endorsed tlie 
two basic concepts underlying the piovisions of H.K. 14476: First, 
that there should be statutorily established within tlie Department of 
Justice an office devoted to the investigation and prosecution of crimes 
invohang Government officials; and second, that a Federal prosecuting 
authority outside the usual processes of the Department of Justice is 
necessary and appropriate in certain situations. 

We arc very pleased that the Senate has overwhelmingly voiced its 
approval of legislation to achieve these objectives, and we strongly 
encourage the House to enact comparable legislation this term. While 
we have a number of concerns about the Senate-passed bill which I 
will discuss in a moment, we believe that the Senate bill goes a long 
way toward meeting the primary needs in this area. 

Our committee unqualifiedly supports section 594(c) of S. 495 
regarding standards for appointment of the Attoiney General and 
Deputy General. This provision was added to the bill on the Senate 
floor on the motion of Senatoi- Bentsen, who tracked exactly the lan- 
guage of a recommendation we had made in our report. I understand 
it was read out of the report on the floor of the Senate. The provision 
would prohibit the President from appointing as Attorney General 
or Deputy Attorney General a person who had played a leading 
partisan role in the election of a President. Individuals holding the 
position of campaign manager, chairman of the finance committee, 
and chairman of the national political party aresiiecified as examples 
of those who would lie considered to have played a "leading partisan 
role." But the term "leading partisan role" is not limited to only those 
individuals. We would encourage this subcommittee to include such a 
provision in the legislation it develops. 

With respect to the investigation and prosecution of Government 
crimes within the Department of Justice, we are substantially satis- 
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fied with the approach taken in S. 495. We had recommended a Di\n- 
sion of Government Crimes rather than an Office witliin the Criminal 
Division. However, S. 495 provides for Presidential appointment and 
Senate confirmation of tlie Director of tliat Office, and this was one 
of our major objectives in proposing^ that a Division be created. I 
might note that the President's proposal would have had the appoint- 
ment made by the Attorney General, which would have been far less 
acceptable to us. 

We do, however, believe certain provisions can and should be 
amended. 

We greatly prefer, for example, the jurisdiction provision of H.K. 
14476, which would provide for the Government ("rimes Division to 
have responsibility for any Federal crimes committed by high-level 
Government officials, whether the crimes are employment-related or 
not. 

We also believe the Attorney General's report to Congress should 
contain information on all prosecutions and investigations conducted 
by the Government crimes iniit, and that the protection of ongoing 
investigations and of privacy should be accomplished by the sealing 
of appi"opriate portions of the report at the congressional level. S. 495 
as passed would permit the Attorney General to withhold from Con- 
gress information he believes would constitute an invasion of privacy. 

The "disqualification" provision of S. 495, and of the President's 
proposal, would not permit anyone to sei-ve as head of the Government 
crimes unit if he held a high level position in the election campaign 
of a candidate for any elective Federal office within 5 yeai^s preceding 
his appointment. Such a disqualification seems unnecessarily broad, 
and our committee would prefer limiting disqualification to the cam- 
paigns of the President or V^ice President as in H.R. 14476. We simply 
donx feel that because someone served as a campaign manager for 
someone who may have run for Congress and was defeated 4 yeare 
ago, he ought to be disqualified from anything. This seems to us to be 
far too severe. 

We disagree strongly with the President's assessment that the tem- 
porary special prosecutor mechanism in H.R. 14476 is unconstitu- 
tional. The memorandum of law submitted to you by Professor Miller 
has discussed this issue in detail and I will not elaborate on them hei-e. 

We were pleased that the legislative history of S. 495 i-ettects tlie 
bill's sponsors' understanding that there would be no constitutional 
problem with the provisions of the original S. 495, which are now in 
our bill. Senators KibicofI and Kennedy emphasized this point at some 
length in the Senate Wednesday morning. 

We also do not share the President s assessment that a diflFerent 
Special Prosecutor would necessarily be appointed for each case. As 
with the Watergate special prosecution force, we woidd assume that 
one office under one temporary special prosecutor would, in nearly all 
situations, have jurisdiction over all cases which the Department of 
Justice could not handle because of a conflict of interest. Tlius, the 
specter of numerous Special Prosecutors is greatly exaggerated. 

It is true that the appointment issue must go back to the coui-t, 
whether it be the court which is defined in tliis bill, a division of the 
Circuit Court of Appeals for the District of Cohmibia, or whether 
our special court, wmch we recommended be appointed by the Chief 
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Justice for a 2-year period. But there is nothing to prevent that court 
floiu assigning a matter to the same Special Prosecutor to which they 
assign others. If he is overloaded, or ii the matter involves something 
entirely different in its nature, then it would seem likely that they may 
appoint a second one, and msrtrbe they should. But the idea that even- 
complaint would require a different Sl)ccial Pix)secutor, which has beeii 
stated here today, we don't understand. 

With tliese comments aside, let me re|)eat that we think the vei-sion 
of S. 495 passed by the Senate goes a long way toward responding to 
the problems in this area. I must continue to point out, however, Si«t 
our ABA policy is one of opposition to the concept of a permanent 
Office of Special Prosecutor. I believe S. 495 addresses satisfactorily 
many of the problems we had with tlie concept of a permanent office, 
though not all, and our position remains one of favoring II.R. 1447f) 
over S. 495. 

The reasons we have stated for opposing a permanent office ai* as 
follows: First, we believe tiiat tlie primary duty to onforce the law 
must reside in the Attorney ticneitil and not be split on an ongoing 
basis among two offices; second, we believe such a split will inevitably 
create tensions between the Department of Justice and the Special 
Prosecutor's office over jurisdiction and use of investigative resources. 
Section 591(a) (2) of S. 495 is of some help on the jurisdictional issue 
in that it requires the Attorney General to refer all allegations of vio- 
lations to the Si>ecial Prosecutor. It is unclear, liowever. what would 
happen if the Attorney General did not refei- a matter. Section 593(b) 
attempts to address the issue of investigative lesources, but we believe 
problems will still arise in this area. 

Third, we have questioned whether there would he sufficient busi- 
ne.ss to occupy a permanent prosecutor of the order of those who have 
recently served in that office. The President on ilontlay stated that 
tliere were at least six current matters which he thought would fall 
within the ambit of our proposed temporary special prosecutor mecha- 
nism and another 50 which might. If this is correct, perhaps tiicre is 
sufficient business. 

Fourth, we are concerned that making the office a permanent one 
mav result in a nmaway Special Prosecutor situation. The ;Vyear term 
limitation is the bill's effort to deal with this problem, but it is a ques- 
tionable solution. 

Apart from those general considerations, I would mention the fol- 
lowing specific aspects of the bill: 

.Vppointment and term: The proposal provides for a ."j-year term 
as Special Prosecutor with no reai)pointment. T question—and asrain 
I am speaking as an individual, because my committee did not have 
tliis bill before it—I question the feasibility of having the Special 
Prosecutor's term expire in the midst of an imiwrtant investigation or 
prosecution. This approach would then require the President to ap- 
point a new Special Prosecutor. The ongoing cnse may well involve 
the President himself or persons close to him. "Will not the credibility 
of his appointee be seriously, perhaps fatally, impaired in such cir- 
cumstances? 

This problem might Ix" dealt with by having the outgoing Spf^cial 
Prosecutor continue with any matter in which an indictment has been 
filed or on which a preliminary examination has Ix^en completed, or 
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he might be asked to stay on hy the new Special Prosecutor. But that 
woula not answer the problem if the President appointed a new prose- 
cutor that he thought might help out in a bad situation. 

As to removal, we are pleased that the "extraordinary impro- 
prieties" standard is used. And we feel that with the judicial review 
provided, this is probably a sound provision. 

The jm'isdiction, we feel, is at once too broad and not broad enough. 
As I just mentioned, it covers members of Congress and of the Federal 
judiciary, both of which we feel can be adequately prosecuted by the 
Department of Justice and, more specifically, the Office of Govern- 
ment Crimes.   

At the same time, the jurisdiction does not ejctend to levels HI, IV, 
or V of the executive schedule and does not cover lower level Wliite 
House employees, which our recommendation would have covered. 

This concludes my very hastily prepared remarks on S. 495, and I 
will undertake to answer anj- questions. 

[The memorandum of Prof. Herbert S. Miller follows:] 

MEMOBAT^OUU OF LAW REGABDINO CEBTAIN ASPECTS OF H.R. 14476 
B's  PROF. HEBBEBT S. MIUXB 

Section 594(d) (1) of H.R. 14476 awthorlzos a court of law to appoint a tempo- 
rary special prosecutor under carefully prescribe<l drcumstanoes and standards. 
The report of the American Bar .\.ssociation Special Committee to Study Fed- 
eral I^aw Enforcement .\genolefl, "Preventing Improper Influence on Federal 
I/aw Enforcement Agencies," recommended a similar niechanlwn and discus.sed 
a variety of constitutional issues with respect to the appointment of a temporary 
special pro.secutor. Further questions ahout these issues have been raised by rep- 
resentatives of the Department of .Justice and by certain members of the Senate 
Committee on the Judiciary during their consideration of Title I of S. 49.'5. wliich 
is substantlvely identical to H.R. 14476. These questions related to the thrust 
of En parte Siehold, 100 U.S. 371 (1880) with respect to the appointing power 
of the courts; Vnited States v. Coa-. 342 F. 2d 167 (Rth Clr. 10G.5), cert, denied 
381 U.S. OS."! (lOe.'i), and Vnitrd States v. Cowan, 524 F. 2d .504 (5th Cir. 197.-.). 
with respect to prosecntorial discretion. The meaning of the phrase "inferior 
Officer" as contained in the Constitution and the role of the federal prosecutor as 
a minister of justice and quasi-judicial official were also questioned. This mem- 
orandum addresses those .specific l.ssues: as indicated above, the Special Com- 
mittee's report contains a more general discussion of these and related Issues. 

THE   APPOINTING   POWEB   OF   FEDEBAL   COtTBTB 

Article II, Section 2 of the U.S. Constitution provides that "the Congress 
may by Law vest the Appointment of such inferior Officers, as they think proper, 
in the President alone. In the Courts of Law, or in the Heads of Departments." 
A number of Supreme Court decisions have interpreted this provision (see iwges 
lOO-lOl of the Special Committee's report). The Steiold case is of paramount 
imi»ortance. 

SieboUl involved a statute imposing upon federal circuit courts the duty of 
appointing supervisors of elections. It was alleged that these duties were en- 
tirely executive in character and that no power could he conferred upon the 
courts of the United States to appoint officers whose duties were not connected 
with the .tndicial branch of the government. The Unite<l States Supreme Court 
rejected these arguments and upheld the courts' appointment power. Citing 
Article II, Section 2, the Court stated : 

"It Is no doubt usual and proper to vest the appointment of inferior oflleers 
in that department of the government, executive or judicial, or in that iwrtlcu- 
lar executive department to which the duties of such officers appertain. But 
there is no absolute requirement to this effect in the Constitution; and, if tiere 
were, it would be difficult in many cases to determine to which department 
an officer properly belonged . . . but as the Constitution stands, the .selection of 
the appointing power, as between the functionaries named, is a matter resting 
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in the discretion of Congress and, looking at the subject In a practical light, it 
is i>erhaps better that it should rest there than that the country should be har- 
assed by the endless controversies to whloh a more specific direction on this 
subject might have given rise." 100 U.S. at 397. 

The Court also stated that the duty to appoint Inferior officers, "when re- 
quired thereto by law, is a constitutional duty of the courts. . . ." The Court 
then posited the "incongruity" test, stating that unle.ss there exists an incon- 
gruit.v between the duties to l)e perforuied and the apjiolntlng authority such 
"as to excuse the courts from its performance, or . . . render their acts void," 
100 U.S. at 398, the apiwlntment will be valid. 

Congress has provided for the appointment by the district court of U.S. at- 
torneys when a vacancy occurs (28 U.S.C. 546). This power was upheld in 
Vnittd States v. Solomon, 216 F. Supp. 83o (S.D.X.Y. 1963). Professor Paul 
Freund of Harvard believes that judicial appointment of a special prosecutor 
may rest on even firmer footing than the appointment of a U.S. attorney to 
fill a vacancy. He has pointed out that a U.S. attorney appointed by a court, 
nltliough limited in tenure, assumes all the power of that oflice regardless of 
subject matter jnrisdirtion. The si)ecial prosecutor, on the other band, has a 
far more limited jurisdiction under H.R. 14476, where the specific jurisdiction 
of the temporary six-cial prosecutor Is defined by the appointing power. 

THE   PBOBECUTOBIAL   FUNCTION 

A further question has been raised as to whether or not a prosecutor per- 
forms a function so executive in njifure iis to render the appointment of a 
temporary special prosecutor by a court, albeit under clearly defined circum- 
stances and with limited jurisdiction, incongruous imder En parte Siebold. In 
answering this question, three factors must be considered: the nature and scope 
of the prosecutor's function; the inter-relationship l)etween the different actors 
(judge, prosecutor, and defense attorney) in the criminal justice system: and 
the problems Inherent in the investigation and prosecution of crimes involving 
high-ranking government officials. 

Former Attorney General Robert H. Jackson believed that the prosecutor 
has more control over life, liberty, and reputation tlian any other person in 
America, that he has tremendous dI.«cretion, and that the manner In which 
he conducts investigations has a profound effect on the lives of citizens. 

The American Bar Association has stated that the prosecutor is not only an 
advocate but an administrator of justice and that his duty is to seek justice, not 
merely to convict. His obligation is to protect the innocent as well as to convict 
the guilty, to guard the rights of the accused as well as to enforce the rights 
of the public. The ABA concluded : 

"This is one of the senses in which the prosecutor has sometimes l)een de- 
scribed as a "minister of justice" or as oceui)ying a quasi-judicial po.sitlon. In 
the present context, both concepts can be embraced in more contempornr.v ter- 
minology by describing him as an administrator of justice." (Standartis Rrlatlng 
to the Prosecution Function and the Defense Function, American Bar Associa- 
tion, 1971, p. 44). 

The extensive responsibilities of pro.secutors have given rise to their being 
regarded as qua.sl-judiclal offlcials entitled to a type of "iudiclal Immnnity" be- 
fitting such quasi-Judicial status. In Ooldcn v. Smith, 324 F. Supp. 727 (D.C. 
Ore. 1971), the court found there was no liability on the part of a prosecutor 
for damages caused by an allegedly illegal arrest and detention, noting that 
"prosecutors, as quasi-Judicial officers, have an immunity similar to that of 
judges for acts which constitute an Integral part of the Judicial process." 324 
F. Sunp. at 7.S0. An earlier court decision, in upholding such immunity, char- 
acterized United States attorneys as follows: 

"A United States attorney, If not a Judicial officer is at least a quasi-Judicial 
officer, of the government. He exercises important Judicial functions. . . ." 
TascJH V. Ooff. 12 F.2d 396, 407 (2nd Clr. 1926). See also Kenny v. Fox, 232 
F.2d 288, 290 (6th Cir. 19.'56). cert, denied .3.'i2 U.S. S.^.^. 

It is settled that a prosecutor Is both an officer of the executive branch and 
an ofl[icer of the court. As Judge (now Clilef Justice) Burger stated regarding 
the role of the U.S. attorney : 

"An attorney for the United States, as any other attorney, however, appears 
in a dual role. He is at once an officer of the court and the agent and attorne.v 
for a client; in the first capacity he is responsible to the Court for the manner 



or 
of his conduct of a case, I.e., his demeanor, deportment and ethical conduct" 
Setctnan v. United States, 382 F.2d 479, 481 (D.C. Cir. 1067). 

The American Bar Association points otit that all serious criminal cases 
require the participation of three entities; the judge, counsel for the prosecu- 
tion, and counsel for the accused. Absent any one of these (barring valid waiver 
of counsel), the court is incomplete. In short, a "court" must be viewed as a 
three-legged structure wliich cann(jt stand witliout the supi)ort of all three. 

Thu.s, tlie prosecutor plays a role within the court system in the Investigation 
and prosecution of crimes whlcli goes far beyond purely executive or adminis- 
trative functions. Appointing a teuiiwrary special prosecutor under the limited 
circumstances and with tiie limited jurisdiction set forth in HR 14476 is no 
more incongruous than the apiwintnient by the district court of temporary 
I'.S. attorneys when there is a vacancy, or the appointment of defense counsel 
for indigent defendants. In fact, it is far less incongruous than the appoint- 
ment of a temporary U.S. attorney who would assume all the power of that 
office regardless of the subject matter. 

HR 14476 does not casually place the appointing authority in the court. The 
bill places upon the Attorney General the primary responsibility for appointing 
a temporary special prosecutor. It is only after a review of a ease in wliich tlie 
Attorney General has held that there is no c(mflict of interest and has made 
no apiiointment tliat its propo-^^ed D.C. circuit court division would consider 
appointing a temporary siJecial prosecutor, and then only if it found a conflict. 
lu such a circumstance, where the court has found a conflict of interest in the 
Kxecutive Branch, it could well be said that Incongruity would Inhere in an 
exicittii'o appointment. But, whether that is true or not, if the situation Is one 
in which the Attorney General der-ided not to make an appointment, the result- 
ing investigation might be susiwct unless another authority was given the 
power to malce the appointment. 

The American Bar Association has stated the following: 
"A prosecutor should avoid the appearance or reality of a conflict of Interest 

with respect to his official duties. In some instances, as defined in the Code of 
Professional Resixin.sibiUty, his failure to do so will constitute unprofessional 
conduct." (Standards Relating to the Prosecution Function and the Defense 
Function. § 1.2) 

Chief Justice Burger said in Nnrman, supra, that an attorney for the United, 
States is responsible to the court for bis etliieal conduct. In Sherman v. Vnitcd 
States. a-.6 U.S. 3f>9, 380 (I'J.^S). Justice Frankfurter spoke of the general 
supervisory power of courts over the administration of criminal justice: 

"Insofar as they are u.sed as instrumentalities in the administration of 
criminal justice, tlie federal courts have an obligation to set their face against 
enforcement of law by Inwless moans or means that violate rationally vindicated 
standards of justice, and to refuse to .sustain .snob methods by effectuating them. 
They do this in the exercise of a recognized jurisdiction to formulate and appl.v 
'proper standards for tiie enforcement of the federal criminal law in the criminal 
courts.' " (concurring opinion). 

To impose "ethical conduct" and enforce "rntionnlly vindicated standards of 
Jnstice." a court of law may i)e authorized to appoint a temporary special prose- 
cutor under clearly defined circumstances and with limited jurisdiction. 
Trmporarti Speeial Prosprutnr as an Inferior Officer 

Article II. Section 2 provides that "inforlnr OfBcers" may be appointed by 
courts of law. The question has arisen whether the temporary special prosecutor 
provided for in HR 14476 is an "inferior Officer" within the meaning of that 
section of the Con.stitntion. fit should be noted that the Attorney General's 
authority nnder present law to appoint a temporary special prosectitor is based 
on this Section, and that the "inferior O0icer" question applies equally to his 
appointments and tho.se by a court.) Professor Paul Freund holds that an office 
is an inferior office if it is inferior to those that have been enumerated in the 
Constitution, namely ambassadors, public ministers, consuls and judges of tlie 
Supreme Court. Another authority. Professor Paul Mishkin of the Boalt Hall 
School of Law of the University of California, believes that the history of the 
development of that clause in the Constitutional Convention indicates that 
"inferior Officer" means anybody inferior to the appointing autliorlties In 
Article II. Section 2. 

The meaning of "inferior Officer" has been interpreted in Vnitcd States v. 
Gcrmaine. 90 U.S. 508 (1S79). The court characterized the Congressional power 
to establish appointing anthority In this manner: 
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"The Constitution, for purposes of appointment, very clearly diyides all its 

ofiSeers into two classes. The primary class requires a nomination by the Presi- 
dent and confirmation by the Senate. But ... in regard to officers Inferior to 
those specially mentioned. Congress might by law vest tlieir appointment in the 
President alone, in the courts of law, or in the heads of departments." 99 U.S. 
at 509-510. 

The language of the Constitution and the holding of the Court give clear 
indication that a temporary special prosecutor appointed in accordance with 
the provisions of HE 14476 would be an "inferior Officer." 

PROSECUTORIAI.  DISCRETION 

It has been stated that the temporary special prosecutor mechanism pro- 
vided for by HR 14476 would involve an unconstitutional interference with the 
discretion of the prosecutor in violation of the separation of jwwers doctrine 
in the Constitution. At the outset it should be stated that HR 14476 In no way 
authorizes the appointing court to interfere in the exercise of the prosecutor's 
discretion in handling a particular case. The court is given only two functious. 
both unrelated to the exercise of that discretion. First, the court may be called 
upon to review the relationship of the President or the Attorney General to 
potential defendants only insofar as it may constitute a conflict of interest as 
defined in the bill. Shonld the court find such a conflict, it conld then appoint 
a temporary special prosecutor. 

Second, at the time of making such an appointment, the court would establish 
the jurisdiction of the temporary special prosecutor with respect to the matter 
to be investigated. Once having made the appointment based upon a conflict 
of interest standard, and after having delineated the jurisdiction, the special 
division of the court would have no authority to second-guess decisions made 
by the temporary special prosecutor in the course of any investigation or 
prosecution. 

I'liilcd atatpn v. Cox and Unitrd Statet v. Cowan stand for the proposition 
that prior to the return of an indictment or the filing of an information, the 
federal prosecutor has the absolute power and discretion to Institute or not 
institute a prosecution. Nothing in HR 14476 contravenes these holdings. The 
power of appointment and the duty to specify jurisdiction should not be confused 
with the supervision of the prosecutor in a case as it progresses. To avoid any 
connotation of such sni)ervision. HR 14476 provides that the Attorney General, 
and only the Attorney General, may remove the temporary special prosecutor 
for "extraordinary improprieties." The only role which the court would play in 
such an Instance would be to review the removal to ascertain whether or not 
this standard had been met. 

The recent United States v. Cowan case Involved t!ie appointment of a si)e<'i.il 
prosecutor by a district court judge in Texas after the judge had refused to 
dismiss a case under Rule 48fa) of the Federal Rules of Criminal Procedure 
and the U.S. Attorney then refused to proceed with the case. The Fifth Circuit 
Court of Appeals reviewed the history of the development of Rule 48(a) and 
concluded that, while a court could refuse to dismiss a case under certain 
circumstances, the district court in this matter had exceeded the bounds of its 
discretion in denying the government's motion to dismiss. Having so concluded 
the court states, "We have no cause to consider the propriety of its order 
effectuating that denial by appointing special prosecutors," 524 F.2d at 515. Thus, 
the case is not dispositive of any issues relating to the appointment of special 
prosecutors. 

CONCLUSION 

The questions which have been raised focus on the scope of the powers of 
federal courts under the Constitution. The "separation of powers" principle 
inherent In the Constlttitlon does not assume tightly compartmentalized branches 
of government. In commenting on this principle the Supreme Court, in an opinion 
authorized by Chief Justice Burger, stated: 

"In designing the structure of our government and dividing and allocating 
the sovereign power among three co-equal branches, the Framers of the Con- 
stitution sought to provide a comprehensive system, but the separate powers 
were not intended to operate with absolute independence. 

"While the Constitution diiTnses power the better to secure lit>erty. it also 
contemplates that practice will integrate the dispersed iwwers Into a workable 



goverument. It enjoins upon its branches separateness but interdependence, 
autonomy but reciprocity." United States v. NUcon, 418 U.S. 683, 707 (1974)." 

In discussing the conflict between the absolute discretion of the prosecutor 
In initiating prosecution, and Kuie 48(a) ot the Federal Rules of Criminal 
Procedure authorizing the dismissal of a case "by leave of the court," Judge 
Miirrah in United States v. Cowan spelled out the nature of the court's power: 

"We think the rule [48(a)] should and can be construed to preserve the 
essential judicial function of protecting the public interest in the evenhanded 
administration of criminal justice without encroaching on the primary duty of 
the Executive to talse care that the laws are faithfully executed. The resulting 
balance of power is precisely what the Framers intended. As Judge Wisdom 
put it, quoting Montesquieu, ' "To prevent the abuse of power, it is necessary 
tliat by the very disposition of things, power should be a checlc to power". . . . 
[thus] the Framers wove a web of checks and balances designed to prevent 
abuse of power* and 'were too sophisticated to believe that the three branches 
of government were absolutely separate, airtight departments.' United States v. 
CoiT. . . . From this, it seems altogether proper to say that the phrase 'by 
leave of court' in Rule 48(a) was intended to modify and condition the ai>solute 
power of the Exectuive, consistently with the Framer's concept of Separation 
of Powers, by erecting a check on the abuse of Executive prerogatives. . . . The 
rule was not promulgated to shift absolute iwwer from the Executive to the 
Judicial Branch. Rather, it was intended as a power to check power." 524 F.2d 
at 612. 

The proposed authority in HR 14476 for a division of the U.S. Court of Appeals 
to appoint a temporary special prosecutor is "designed to prevent abuse of 
power" and acts as "a power to check power" should abuses occur. The special 
prosecutor, once appointed, would exclusively exercise prosecutorial direction. 

A COMPABISON OF THE PROVISIONS OF H.R. 14476, AND THE AMEBICAN BAB ASSO- 
CIATION RECOMMENDATIONS CONTAINED IN ITS REPORT, "PBEVENTINO IMPBOPEB 
INFLUENCES ON FEDEBAL IXAW ENFOBCEMENT AGENCIES" 

The Special Committee to Study Federal Law Enforcement Agencies of the 
American Bar Association published a report in January, 1976, entitled "Prevent- 
ing Improjwr Influences on Federal Law Enforcement Agencies." The report 
contained twenty specific recommendations for preventing abuses of these 
agencies, all twenty of which were approved by the Association's House of 
Delegates In February, 1976, as official policy. 

Two of those recommendations ("Prosecuting Government Crimes" and 
"Special Prosecutor") are almost totally in accord with the provisions of HR 
14476, the Special Prosecutor Act of 1976, sponsored by Congressman William 
L. Hungate. The following analysis compares the ABA recommendations to the 
provisions of HR 14476. 

DIVISION OF GOVERNMENT CRIMES 

Isstm H.R. 14476 Approach ABA Appioacb 

1. Ettablishmtnt of division  BysWuto  BysMutt. 
2. Jurisdiction  Federal  criminal  law violatiens  by   Violations of Federal laws by Govern- 

high-level    Government    officials; ment officials; cases referred by th« 
Federal criminal law violations by all Federal   Election   Commission;  vio- 
Government   employees   il   work- lationi of Federal campaign laws, 
related;   lobbying,  campaign  and 
election law violations. 

3. Selection   of   Assistant   Attorney   Presidential    appointment,    Senate Presidential appointment. Senate con- 
General, confirmation. firmation. 

4. Qualifications of Assistant Attorney   Must not have held a high-level posi-   No recommendation with respect to the 
General. tion of trust and responsibility in      Assistant Attorney General, although 

campaign of elected President or a similar restriction on nominees for 
Vice President within 5 years pre- Attorney General and Deputy Al- 
ceeding appointment. torney General was recommended. 

5. Term ofAsaiitant Attorney General. Coterminus with that of the President No recommendation. 
making the appointment. 

6. Requirements in office (a) Shall   not   engage   in   outside   (a) No recommendation. 
business, 

(b) Shall report to Congress each ses-   (b) No specific reporting recommenda- 
tion on Division's activities, tion; although the ABA report 

contemplates close congressional 
scrutiny of this statutorily man- 
dated division. 

7. Supervision of Assistant Attorney   By Attorney General  By Attorney General. 
General. 
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DIVISION OF GOVERNMENT CRIMES—Continutd 

Issue H.R. 14476 Approach ABA Approach 

TEMPORARY SPECIAL PROSECUTOR (TSP) MECHANS1M 

1. CircumsUncas biQering. 

2. Action to be taken by Attorney 
General. 

3. Alternative means ot bringing con- 
flict situation to court s atten- 
tion. 

4. Response by court where no TSP 
appointment made by Attorney 
General. 

5. Response by court where Attorney 
General has appointed a TSP. 

Conflict  of  interest  or   appearance 
thereof in which the President or 
the Attorney General has a direct 
and substantial personal or partisan 
political interest in the outcome of 
the proposed criminal investigation 
or prosecution (with matters in- 
volving speciind Government ath- 
aals being automatically deemed to 
create a conflict). 

(a) File memorandum with court sum- 
marizing allegations and result 
of preliminary investigation, in- 
cluding infoimation relevant to 
determining existence of a con- 
flict of interest; the Attorney 
General's findings: and whether 
the Attorney General has dis- 
fualilied himself and appointed 
a temporary special piosecutor 
or not; 

(b) Appoint a temporary special pros- 
ecutor if he deems it appropriate. 

Any individual, after 30 days' notice to 
Attorney General of information rais- 
ing a conflict issue, may petition 
court to review the matter. 

Review matter and determine whether 
a conflict exists, and if so appoint a 
TSP. 

Review appointment to determine if 
TSP Is himself in a conflict situetion 
and, it so, appoint a different TSP. 

6. Jurisdiction ol TSP. 

7. Removal of TSP „., 

t. Powvrs of TSP. 

9. Natur* of court... 

10. Expeiliterl Judicial review. 

. Whoever appoints the TSP shall specify 
in writing the matteis which such 
proce:utor is authorized to investi- 
gate and prosecute. The statement of 
jurisdiction in the case of appoint- 
ment by the Attorney  General is 
subject to review by the court to 
determine   whether   it   is   "suffi- 
ciently broad to enable the TSP to 
carry   out  the   purposes   of  this 
chapter." 

. (a) Upon hiing with Attorney General 
of report stating that all investi- 
gations and prosecutions have 
been completed; 

(b) By Attorney General for "extra- 
ordinary   improprieties,"   sub- 
ject to review by court. 

. Within specified jurisf^iction the same 
power   as   an   Assistant   Attorney 
General for Government Crimes, ex- 
capt that TSP can appe?l any decision 
In a case to which he is a party 
without approval of Attorney General 
or Solicitor General. 

. Division of 3 judges of the U.S. Court 
of Appeals lor the Dist.'ict of Col- 
umbia; judges to be assigned for a 
2-year term by the rhief judge, witti 
priority given to senior retired circuit 
court   judges   and   senior   retired 
justices: prohihilion against judges 
who   participated   in   process   of 
appointing TSP from decidinR on 
matters brought thereafter by TSP's 
office. 

Detailed   mechanism   for  expediting 
Judicial review of actions challenging 
TSP's authority. 

(a) Conflicts of interest, implications ol 
partiality or alleged misconduct 
as delineated in ABA Standards 
Relating to the Prosecution and 
Defense Function; 

(b) Appearance of professional impro- 
priety under Canon 9 of ABA code 
of professional responsibility; 

(c) Improper influence or obstruction 
of justice as defined in 18 U.S.C. 
1501-1510. 

(a) File memorandum with court stating 
facts, legal conclusion and deci- 
sion with respect to whether or 
not to appoint a temporary spe- 
cial prosecutor. 

(b) Appoint a ttmportry special pros- 
ecutor it he de°ms it appropriate. 

(c) Request  the  court  to  mal>e  the 
appointment. 

The court can act on its own authority to 
review allegations of conflict 

Review nutter and determine whether 
a conflict exists, and 11 so either call 
upon the Attorney General to appoint 
a TSP or make such appointment 
itself. 

Review appointment to determine if 
TSP is himself in a conflict situation 
and, if so, call upon the Attorney 
General to make a new appointment 
or appoint a difterent TSP. 

The appointing authority would deline- 
ate the jurisdiction. Where the 
Attorney General has made the 
appointment, the statement ol 
jurisdiction in his n>emoranduin 
to the court would be reviewed by 
the court and modified where 
necessary. 

(a) No spKinc recommandatioas. 

(b) By Attorney General for  "extra- 
ordinary    improprieties,"   sub- 
ject to review by court. 

Within specihed jurisdiction the same 
power   as   the   Attorney    General 
or a U.S. attorney In prosecuting a 
casa. 

Special coirrt of appointment composed 
of 3 retired senior Federal circuit 
court judges appointed by the chief 
justice for a 2-year term. 

No recommendation. 
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DIVISION OF GOVERNMENT CRIMES-Cofltinued 

Itsin H.R. 14476 Approach ABA Approach 

TEMPORARY SPECIAL PROSECUTOR (TSP) MECHANISM 

IL. Obqiulifkjtion of Department «f   Requires Attorney General to promul-   No recomniendatian. 
Justice employees. gate rules and regulations requiring 

officers and employees of the De- 
partment to disqualify themselves 
in matters where a conflict, or ap- 
pearance thereof, may result 

Mr. HuNOATE. Mr. Spann, we appreciate your work here and the 
difficultv under which you laboi", because we all started out on one 
bill, and we were perliaps nearly as surprised as you when we changed 
our course. We would nope to derive the best features from both of 
those bills and that this testimony helps us. 

Mr. SPAXX. In answer to that, let me express my pei-sonal feeling. 
As I say. I cannot say that tliis is the American Bar's feeling. But 
I feel quite sure that although we recommended adversely as to the 
permanent Special Prosecutor, if tliat comes out as what is done, we 
feel we ought to have the bill. Even though we would regard the 
temporary special prosecutor as being preferable, that would not cause 
us to be opposed to having the bill, which I think is needed and is 
highly desirable. 

Mr. HrxGATi:. Thank you. 
And this subcommittee, I can't resist saying, passed such a bill out 

and through the full Judiciary Committee and through the Rules 
Committee in November 1973. We were restrained at that time waiting 
for a better bill from another body which had 55 sponsors and never 
left the subconmiittee. So this subcommittee is attending to the 
problem. 

Mr. Wiggins. 
Mr. WHKSINS. Tliank you, Mr. Chairman. 
I am jjuzzling ovel- some language here, and perhaps you can give 

me some guidance. J am looking at S. 4J>5. And particularly at those 
provisions of the bill which prevent the appoinlment of an individual 
as Special Prosecutor if he has had a certain political connection with 
the President in his campaign. ^Vnd of coui-se also the language seeuts 
to indicate that the Attorney (leneral or Deputy shall not be appointed 
if he has had a leading partisan role. 

As I understand the process by which one becomes a high-le\el 
executive official, tlie nominations are made, and the Senate considei-s 
and gives or withholds the consent to the nomination. At the conchi- 
siou of that process the individual is appointed. Tlie appointment is 
the final action after the confirmation process. This says that no one 
shall be appointed. 

Do we really mean that the President will be prohibited from 
nominatinjg to the Senate tlie people who fall under the limitation 
of the act, is that your understanding ? 

Mr. SPANX. I think tliat is what we mean. Obviously if he can't 
be appointed it would be a futile tlimg to nominate that person, and 
the appointment is proliibited by the language of the act. And per- 
haps where the nomination is from the President, the bill should refer 
to nomination by the President rather than appointment. 



Mr. WioGiNS. Professor Miller, do you sec any problem that trou- 
bles you that ought to trouble menibei-s of this committee about the 
limitations on the President's powers to nominate officials? Does that 
raise any separation powers question with you? 

Mr. MILLER. I believe that the Congress can establish qualifications 
for offices to which the President can make appointments. And these 
are only negative qualifications, if you will. I think there are manj- 
instances—I believe Senator Javits alluded to several this morning. 
I think there are some four court cases which have upheld the right 
of Congress to set forth the qualifications. Our committee did look 
at that, and I am personally satisfied that Congress has the power to 
do this. 

Mr. \^'i()oiX8. The limitation wliich we impose here in several 
places is that the person nominated shall not have held a high-level 
position on the staff of the organization of a political party work- 
ing on behalf of a candidate. This would seem to exclude candidates 
themselves. That is to say, a candidate for Congross, for the Senate, 
who may lose probably is more intensely partisan than his staff, per- 
haps. But the prohibition is limited to staff. Do you think we ought 
to contemplate that problem? 

Mr. SPANN. AS far as I understand it. it is too broad whether you 
include the candidate or not. I don't see the merit to eliminating some- 
one who was a losing party several years ago from consideration for 
another office. I think the problem is the relationship this person may 
have to the people in a high level he is supposed to investigate. And 
if the person appointed has been active in electing the President, 
and the President should be investigated, I think we have a problem. 
But I just don't find the disqualification of the staff of a candidate 
for Congiess, particularly of a defeated candidate, as being sound. 
But I think you are right, if you are going to exclude the staff, you 
exclude the candidates too. 

Mr. WiGOiNS. There have even been some sucx^essful candidates— 
Senator Saxbe, for instance—who became for a brief period Attorney 
General of the United States and I presume he was a partisan on be- 
half of the authority which appointed him. I don't know that to be 
a fact, in fact there was some mixed evidence on that, but at least 
he was certainly not hostile to that authority's candidacy. But is it 
wise policy in the long run to narrow the list of available candidates 
to serve in the high office of Attorney General so as to exclude Sen- 
ators, for example ? 

Mr. SPANN. Well, our feeling is that—and we use this language in 
our report, though it doesn't appear in the language of any bills-— 
our concern should be with the appearance of impropriety. This comes 
out of the canons of professional responsibility of the ABA. We feel 
that although we may have highly qualified Members of Congress— 
Saxl)e mav have been one for all I know—for the office of Attoniey 
General, that there are certainly a number of people who are available 
who would not give that appearance of impropriety. And we feel 
that we might well sacrifice the services of that limited number of 
people who may be considered in order to avoid what the public would, 
I think, never understand. 
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Mr. WiGoixs. Of course the prosecutoi- might well be presenting, 
that case to a judge who was very active in the cauipaigu involved. 
We don't extend that prohibition to the consideration of jutlicial 
appointments. 

Mr. SPANN. That is true. And that is another horse. 
Mr. WiGGi^-s. Can't we trust the Senate to fail to confirm a pei'aon 

who would not meet tliis test of propriety without atteniptmg to 
prohibit the President from even sending the name up? Any attenipt 
on the part of Congress to specify in the statute all of tliese considera- 
tions is going to be futile. And m the final analysis I think we have 
to depend upon the good juclgment, the collective judgment, of a 
majority of tne Senate to anticipate whether the nominee is so tainted 
with considerations that he ought not to be nominated. Can't we 
defjejid on the Senate for that ? 

Mr. SPANN. In my own opinion I do not believe we can consistently 
depend on the Senate for that. History hidicates to nio that appoint- 
ments have been made in the ])ast which were made on a partisan 
basis and which perhaps should not have been made. I do not believe 
every Attorney General that has Ix'en ap|jointed who ha.s been close 
to the President in his political campaign has been the best man for 
the job. I will not undertake at this point to call any names. I think 
some of them have been fine. I tliink that in other cases there were far 
superior people available for the job of Attoniej' General. And in 
every case you had the appearance of evil. 

Mr. WIGGINS. I understand. Most |>ersons active in the American 
Bar Association hold that view, that the apjxiintment of an Attoiney 
General really ought to be brought about through tlie practice of thoee 
active in the .\BA rather than that which might be reflected as well 
in nolitical life. 

Mr. SPANN. I would not go so far as to say from the ranks of the 
AB.'V. We would hope that almost every lawyer in active practice is 
a member of the ABA, but I think we would not put that qualification 
on it. 

Mr. HuNOATE. The time of the gentleman has expired. Tlie coni- 
mprcials will be stricken. Ms. Holtzman. 

Ms. HOLTZMAN. Thank you. Mr. Chairman. 
I just want to ask one teclmical ouestion. Xowhere in the Senate 

bill 49.5 does it say that the Special Prosecutor's jurisdiction shall be 
exclusive. T wonder whether this raises some t>TOblems. In other woi-ds, 
while this bill may confer jurisdiction on a Special Prosecutor, it docs 
not give him exclusive jurisdiction to prosecute matteis for which he 
htL3 accepted or has been given jurisdiction. I wonder if you consider 
thf*^ a nroblem? 

Mr. ST'ANN. It may not say exclusive. If that is a technical defect, 
T think it can be very easily cured. But the senfn of tlio bill to me is 
thnt the lurisdiction is exclusive. "When yon sret to section HO,", it nro- 
rJdes that nothing in this bill would prevent the Attorney General or 
the Solicitor General from mnking anv luesentntions in court as to 
issuesr of law raised hv any case or appeal, which meni>^ thnt thov 
may take a position. Bnt it seems to mo thnt this provision rlrv>s mt 
ronvp^ thp idea thnt thev mav 1)ecnmc tVomcplves n nro=ecutor '" the 
case. If the .special prosecutor is nctive. if their position !« incopei-tcnt 
with his, the bill gives them a right to express their views. And of 
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course this provision is acceptable so far as we are concerned, because if 
they feel the Special Prosecutor is completely off base, then they can 
come in and say so. And the record has had the benefit of both views. 
But their role would not be as a separate prosecutor with a dual juris- 
diction for the prosecution itself, as I read the bill. 

Ms. HoLTZMAN. In any case, you think any bill that is enacted with 
respect to the Special Prosecutor ought to provide for exclusive  

j\[r. SPANN. Yes; I would use the word "exclusive." 
Professor Miller had an observation. 
Mr. MILLER. 1 think, as the Attorney General said, sections 592 

(a) (1) and (2) of S. 495 do confer exclusive juiisdiction for certain 
crimes committed by certain enumerated officials. One says, the .Special 
Prosecutor shall have jurisdiction to investigate, and two says, the 
Attorney General shall promptly refer any allegations concerning 
those officials to the Special Prosecutor. I think as to those officials 
the bill is exclusive. It is not exclusive as to others who were not 
included. And that is where the referral comes iji. I don't think we 
are saying that there should be exclusive jurisdiction as to all govern- 
ment officials, just as to the ones enumerated in the statute. I think 
the bill in fact does confer such exclusive jurisdiction as it is written 
right now. 

Ms. HoLTZMAN. I am not sure that I agi-ee that there is exclusive 
jurisdiction. 

Mr. HuNGATE. Mr. Drinan. 
Mr. DRINAN. Thank you. Mr. Chairman. 
ISfr. Spann, I want to thank yon once again for your work in this 

area and commend you and Professor Miller for the excellent material 
wliich you have given us. 

I i-eally only have one question, that in Mr. Spann's testimony on 
page 11 he quotes an ABA document which says: "Prosecutor should 
avoid the appearance of a conflict of interest." And I wonder whether 
we should consider some type of a ban for this office of Special Pix)so- 
cutor on any individual who has worked for the Department of Jus- 
tice, say, for 3 or .5 years, or for the FBI. Because that individual, if 
he is appointed, will be called upon immediately, or could l>e called 
upon to investigate his immediate or indirect superiors or some pro- 
spective future superioi-s, and there will lie an appoaiance of n conflict 
of interest. I wonder, Mr. Spann, whether you or Professor Miller or 
the committee or the ABA has given consideration to this point? 

Mr. SPANX. Your own bill. H.R. 1470. contains su<h a provision 
in section 59.') (b). I would certainlv retain it. I think it is entirely 
appropriate to eliminate anybody that is already seiving in the Gov- 
ernment, and you don't limit it there to jieople who aiv ser\ing in 
Justice. It says, he shall not be appointed miless such individual is not 
serving as an officer or emplovee of the Federal Government. And 
I think T would ro with it iust the wav you have got it. 

Mr. DRIVAX. That is the best news T have heard all morning. 
Thank you verv much. And thank you for your appearance. 
IVTr. TTTTXOATT-.. Thank you very much. 
Mr. Wiggins. 
Mr. Wiooixs. Are you satisfied that the ABA proposal—let's talk 

about the Senate bill—imposes an affirmative duty on tlie Pi;esident 
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to appoint, and that is, can the President simply sit by and leave the 
office vacant and not exercise his aiitliority ? 

Mr. SPANN. YOU mean in S. 495 ? 
Mr. WIGGINS. Yes, sir. .     _ 
Mr. SPANX. I am not that familiar with the actual language of it, 

as I said. When I got here at 6:30 last night they gave me the whole 
record in the Senate, and by the time I got back to the bill I was sort of 
buried. If the bill does not i-equire it, it certainly should. It should 
not be discretionary with the President. I did not read it as being dis- 
cretionary ; but I would not say positively that the language is clear 
enough. 

Mr. WIGGINS. It says that the office shall be created, and that tlie 
Special Prosecutor shall be appointed for a certain time. And the word 
"shall" tippeai-s in several places. But it would not be unheard of for 
Presidents not to fill vacancies for i-easons known best to themselves. 

Mr. SPANN. Yes, I undei-stand. And it perhaps ought to be made 
more mandatory than just the use of the word "shall." 

Mr. HuNGATE. Perhaps a fallback authority, if he didn't act in a 
certain lengtli of time, somebody else would do it. I missed a pay raise 
once because the President didn't appoint the conuuission. 

Are there any further questions? 
Let me again thank you, Mr. 8pann and Mr. Miller, for your patience 

and your assistance here today. This is certainly a most important 
area. The time for some action has come. Wo hope in cooperation 
with our colleagues in the Senate that we can perhaps even improve 
the product we have. 

Mr. SFANKT. We thank you very much for inviting uo and pennittrng 
us to be with you. And we are certainly endoi-sing the idea tliat the 
time has come, and we hope that you can move—I hesitate to use the 
Supreme Court's version—with all deliberate speed. 

Thank you, gentlemen. 
ilr. HuxoATE. The last scheduled witness is Mr. Charles Morgan, 

Jr., former director, Washington office, American Civil Liberties 
I'nion. 

Do you have a prepared .statement? 

TESTIMONY   OF   CHARLES   MORGAN,   JR.,   FORMER   DIRECTOR, 
WASHINGTON OFFICE, AMERICAN CIVIL LIBERTIES UNION 

^fr. MoRGAX. No. >•     • ; 
Mr. HuxGATE. You may proceed as you see fit. 
Mr. MORGAN*. I appear for the Amorican Civil Liberties Union, and 

in support of Senate bill 495. . 
You stated. Congressman Hungate, that your committee had waited 

for a better bill, your subcommittee had. The bill is here. I have a few 
problems with tlie better bill. But they primarily do not relate to the 
Special Prosecutor aspect of it. It does seem to nie that if Members of 
Congress are to obtain free legal counsel, that thase who are impecuni- 
ous who may be cited by the C'ongrcss for contempt of tlie Congress 
might also be entitled to that free legal counsel. 

Mr. HrxGATE. Permit mo to interrupt a moment. Now, as I under- 
stand the iiieroglyphics of assignments here jurisdictionally, we al- 
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most certainly have the Special Prosecutor provision before us. The 
Senate bill I think is in three paits, like Ganl. And the second part 
is a congressional Legal Counsel. And the tliird pai-t is some sort of a 
financial disclosure provision. And I would anticipate with no author- 
ity that the financial disclostire might go to Mr. Flower's subcommit- 
tee of the Judiciary. And I have heard the disoii-csion that the part 
to which you alluded on congressional Legal Counsel might go to Gov- 
ernment Operations. 

Mr. MORGAN. I just want to make sure that the Special Prosecutor 
aspect is the only aspect that we are supposed to be here on. And with 
respect to that I would like to go forward. 

Mr. HtTNGATE. Yes sir. 
Mr. MORGAN. The ACLU has long supported motions witli respect 

to Government, with respect to ombudsmen, the independent prosecu- 
tor and the special prosecutor, of course in the Watergate case. It is 
because of the Watergate experience that we are now confronted witli 
this—that brings us to this bill. The President of the United States, 
at the time of Watergate, was stated by counsel and by others to be 
"the chief law enforcement oflBcer" of the United States. Discussion 
of the Attorney General as though he is the first officer who enforces 
the law is remiss in the light of the fact that the President of the 
United States in fact is the Nation's chief law enforcement officer. And 
the President is charged with the duty of enforcing the Federal crim- 
inal law. He in that capacity has certain political considerations. They 
render unto him, as Caesar, certain rights beyond those of an average 
citizen. 

What the Senate bill purports to do is to place for a fixed 3-year 
term a Special Proseciitor in office to investigate the President "and 
other ranking public officials. I believe tliat tlie people of the United 
States have rightfully learned that their Government is a government 
of provilege, that equal protection of the law in Washington, D.C., 
means protection for politicians. I believe that the Senate bill will go a 
long way toward elimination of that standard. I particularly am 
interested in Congressman Wiggins' comment to my good friend 
Mr. Spaim. He commented on, "depend on the U.S. Senate to take care 
of the problem." I recall well the way the U.S. Senate took care of tlie 
problem when Attorney General Kleindienst lied to the Senate under 
oath. As I recall, 40 percent of the last five Attorneys General were 
sentenced in one degree or another for the commission of offenses 
against the people of this land. 

The principal problem to me is the basic, latent underlying corrup- 
tion of the Department of Justice with respect to certain types of cases. 
An example: Before a congressional subcommittee an agreement was 
revealed between the Central Intelligence Agency and the Justice De- 
partment. It existed from 1954 to 1975. It says that the CIA would 
decide who was to be prosecutor for offenses it committed. Anything 
that we do to remove that sort of power from those who command 
great power in the Government is a step in the right direction. 

Mr. HtJNGATK. Will j-'ou permit me to interject that most of the CIA 
and FBI are not politicians, unless the term is defined another way. 

Mr. MORGAN. I disagree with you—as a great American politician 
once stated before he backed down on it—"1,000 percent." 
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Now, the reason that the CIA are politicians is tliat their work in 
other lands is political. Howard Hunt did not come to us from a 
vacuum, he came from a political office. His job was to put out political 
propaganda, topple governments, influence political campaigns. The 
same is true for whole sections of the Intelligence Agency. And I con- 
sider J. Edgar Hoover as one of the classic politicians of all time, 
certainly since Caligula. 

Mr. HtwoATE. When I think of politicians I think of those who run 
for office. But I know there is a difference. 

Mr. MORGAN. There is a great difference in Washington, D.C., Mr. 
Chairman, as we all know. 

The Special Prosecutor, I believe, should also be limited with re- 
spect to his staff on the term of office the staff can serve. It strikes me 
tnat in Washington in my brief experience here that a great number of 
people grow inured to the process and become vei-y experienced. I don't 
think I would allow any lawyer to work in that office for more than 4 
years. And as far as the American Bar Association's interest and de- 
i5ires, Congressman Wiggins rightfully pointed out that many Con- 
gressmen come from the ranks and membership of the ABA, I think it 
is far better that we start looking to disqualifications which lead to 
independence and tlie administration of justice and equal protection of 
the law. So, it is fitting that from this room the Pi-psident of the United 
States with much pressure upon him, retired to San Clemente, par- 
doned by the present President whom he appointed. I think the people 
are entitled to better than that. And the Senate bill gives them some- 
thing better than that. 

Mr. HuNGATE. Thank you. 
Mr. WIGGINS. Well, welcome back. 
Mr. MORGAN. It is always good to see you, Mr. Wiggins. 
Mr. WIGGINS. I listened with interest to your definition of politics. 

And it is true that politicians are not confined to elective office. And 
I want to welcome you to the ranks of politicians, because you are a 
most effective one, as nearly evei-yone in the room and in Washington, 
D.C., knows. 

Mr. MORGAN. Tliank you very much. I consider that quite a high 
compliment. 

Mr. WIGGINS. It is intended as a compliment. Because I still do not 
regard the word politician as some people do. 

Mr. MORGAN. Nor do I. 
Mr. WIGGINS. DO you have any trouble as a lawyer with implicit 

limitations on the President's power to nominate which is contained in 
the Senate bill? 

Mr. MORGAN. NO. I think the Congress has arrogated unto itself 
those qualifications quite regularly and often with regard to adminis- 
trative agencies and other agencies of Government. 

Second, I think the Congress can establish or disestablish the Office 
of Attorney General, period. 

Third, the Attorney General's Office initially started with one person 
more than 100 yeai*s ago. And from that office we had a person who 
became the President's counsel and adviser. And from there it has 
become the largest law firm in the world. It dominates the District of 
Columbia Bar and sets the standard for it. 

79-831—77- 
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Mr. WIGGINS. I tliink on balance I am inclined to agree with you. 
But it is important to raise the questions for the record. Because there 
lias been some consideration at least by the academic community of 
wiiethor or not the bills before us for consideration unconstitutionally 
erode the power to appoint and remove which is historically vested in 
the President. 

Theie are a couple of aspects of the Senate bill which troubled me a 
little bit, and I didn't get to ask the Attorney General a particular 
question. But your observations would be helpful. 

The Sjiecial Prosecutor receives complaints, apparently from the 
])uhlic or referred to him by U.S. attorneys or others of the official 
apparatus. Under certain circumstances the Sjjecial Prosecutor has 
tlie discretion to decline these referrals. And one of the bases for which 
the Special Prosecutor may decline a referral is if he, the Special 
Prosecutor, tliinks that the mutter refen-ed to him can better be 
handled by other departments of the Department of Justice. Well, I 
am a little bit troubled as to whether the Special Prosecutor ought to 
be making that kind of administrative decision. I realize that it goes 
the other way, and the Attorney General makes that decision. We have 
some problems. But I see some problems on this side, too. Do you have 
any observations about tliat ? 

Mr. MORGAN. Yes; 1 do see some problems. I think that your pri- 
maiy way to combat that would be under section rii)2(b) of the Senate 
bill. I would add as the final words at the end of that section "copies 
shall I)e included in the Special Prosecutor's annual report to the 
committees." In other words, I think full disclosure should be made in 
the case where he Inxs declined jurisdiction. 

Mr. WIGGINS. I believe we are both looking at the same page of the 
Congressional Record right now. • 

ifr. MORGAN. Yes, sir. 
Mr. WIGGINS. And in that column under section 593 entitled Au- 

thorities, subsection (a)(7) tliereuiuler, the following appears under 
tlie authority of the Special Prosecutor: 

Make application to any Fwleral court for a grant of immunity to any witness 
connistent with applicnbie statutory re<iuirements. or for warrants, snbponas or 
otiier court orders. And for purjiosos of sections 60,'{. 4 and 5 of title 18 
as amendetl, the spe<;ial prosecutor may exercise tlie authority ve.ste<l in the U.S. 
Attorne.v or tJie Attorney General. 

I do not have instant recall as to what those sections are, but perhaps 
you do. Does this give the Special Prosecutor the right to make those 
decisions which would otherwise be vested in the Attorney General 
personally concerning wiretap authority ? 

AFr. JfoROAX. I do not have an immediate recollection of 4 and 5. It 
is my believe that they relate to n.se immunity. If that is correct. I 
nevr-r would allow the Special Prosecutor to e.\erci.se the grant of use 
immunity. I^se imnmnity is of course a matter to which the ACLIJ 
woidd be opi)ORp<l with respect to the Special Prosecutor and other 
agencies of th& Federal Government. It opposes the coercion of testi- 
nionv through grant of immunity or otherwise. 

Mr. AViGGiNS. On the question o,f wiretaps which under certain 
circimistances are permitted pursuant to court order, but require, as I 
UTiderstand it, the personal approval of the Attorney General, given 
the assumed targets of the investigation, it could be the Attorney Gen- 
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eral himself, or the Director of the FBI, the President and the Vice 
President, would you bo repcaliujj existing laws to that extent and 
giving authority to the Special Prosecutor? 

Mr. MORGAN. Would the, ACLU favor repealing the use immunity 
pi-ovisions? ; 

Mr. WiooiNS. No; in the case of an authorized wiretap ? " . 
Mr. MoROAN. Yes; the ACIJU would fa;or no wiretaps whatsoever, 

we favor repeal of all wiretaps. And I personally do also. 
Mr. WiGtiiNS. All right. Aow, let's go to the world which is. And 

wiretaps under court authority arc permissible under certain cir- 
cumstances. 

Mr. MORGAN. Wiretaps without court authority are permissible 
under certain circumstances. 

Mr. WIGGINS. I don't wish to debate that, I wish to say that it is my 
understanding of the law that the Attorney General must play a per- 
sonal role in approving even the application of court order for sucli 
wiretaps. That is my understanding of the law. And I am wondering 
if that provision of the law, if indeed it exists, should be modified to 
give that personal authority to the Special Prosecutor where presum- 
ably the target of the investigation is the Attorney General himself? 

Mr. MORGAN. XO. 
Mr. WIGGINS. That is an answer. Thank you. 
ifr. HuNGATE. Ms. Holtzman. 
Ms. HOLTZMAN. Thank vou, Mr. Chairman. 
Mr. Morgan, I think tliat it is extremely important to insure that 

those who administer justice with respect to high officials, maintain an 
appearance of ciedibility and evcnhandedncss, so that the American 
people can be confident that evei-yone stands equal be.fore the bar of 
justice. Taking a look at some of the past practices with respect to the 
Special Prosecutor, I am not sure that the American people can have 
tliat confidence. Let's take two separate instances. First, with respect 
to the Watergate break-in, the crime that gave rise to the whole Water- 
gate investigation, despite over 2 years of operation of a Special Pros- 
ecutor and several Special Prosecutors, nobotly has been prosecuted 
for ordeiing the break-in into the Watergate Hotel, nor does the 
.Vmerican public know who is the highest official who ordered it and 
w])at the burglars were looking for. We don't know whether the failui'e 
to prosecute higher ups for the break-in was because the culprits had 
already been prosectited and there was a j)olicy against multiple prase- 
cntion. We don't know whether the culprits were ever found. We don't 
even know whetlier the prosecutor ever looked. It seems to me that 
witii respect to tlu> central occurrence which gave rise to the Water- 
gate case surelv the Auiej'ican ])i|blic, after 3 years, ought to know the 
status of that investigation, and how thoiough it was. In considering 
new Special Prosecutor legislation, how are we going to assure the 
American people that in fact a thorough investigation Mill bo 
conrlucted?,, ,, 

There is a second prolilem that occurred with respect to the Special 
Prose<:utor and f)ccurred in my judgment with respect to the Depart- 
ment of Justice in tei-ms of its enforcing laws against a Vice Presi- 
dent and against a Piesident. It seemed to me that the Department 
of Justice, in investigating and prosecuting alleged crimes against the 
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Vice President, wns satisfied to have as its final objecti^'c his resig- 
nation from office. The same occurred with respect to President Nixon. 
I question whether that is the appropriate objective of the Office of 
Special Prosecutor when dealing with the highest officials of the land. 
Is the appropriate objective to enforce the law or to remove officials 
from the offices they hold t 

I am troubled nbout whether we will have a repetition of these 
problems in the future with respect to a special prosecutor. I tliink 
that neither of these problems is addressed in this legislation. I wonder 
if you could comment on that. 

Mr. MoRQAX. Your second question fii-st. With respect to the Vice 
Pi-esident and the President of the United States, both departed from 
office, and both were disbarred. 

And I think we cannot blame the Special Prosecutor any more than 
we can blame the House of Representatives of the United States. 
In each instance they were satisfied, the official bodies of Grovemment, 
to be "shed of them," to use the southern phrase. What the prosecutor 
did in the deal that was made by Attorney General Richnraeon. sub- 
ject then to President Nixon, was to allow Spiro T. Agnew to cop a 
plea, to plead nolo contendere to the kind of charge that the average 
citizen would have stood in the dock and been sentenced to jail for. 
By the same token, the House of Rejjresentatives did not impeach, 
nor did the Senate try. either Mr. Agnew or Mr. Nixon. I, as a citizen, 
am rather well convinced that a deal was made all the way aroimd 
with respect to Mr. Nixon's departure. And he now is pardoned. And 
that is an example, I believe, that people will cite as they go to the 
polls this fall, and will continue to cite in this election regarding 
public officials. 

Second, with respect to the Watergate case, and whether or not 
that should lend us great hope that a Special Pi-osecutor wotild do his 
job. As you know, I represented the victims, the actual victims of that 
crime at the first trial and thereafter. The ones who talked on the 
working wiretnp. They urged the Special Prosecutor to move to indict 
for the oriirinal cnme, the break in itself. The Special Prosecutor de- 
clined to do so. No reasons were given. The declaration was abrupt. 
And one of my clients at least felt rather offended by the fact that 
tliere was no explanation to the victim of the crime as to why those 
liigher ups charged with covering up the crime or others were never 
indicted for the crime itself. The first seven only were charged with 
the break-in and the wiretap. 

Now, those of us who are familiar with that case have grown 
familiar with coverups. Some of us have come to the harsh conclusion 
that it is not merely the Special Prosecutor who covered up. And 
not merely the Department of Justice which covered up. It is also 
the Congress and most people in Washington in high public posts who 
found items of interest which touched upon our national security. 
I come from the South. I have seen a great deal of covering up on 
matters that involved our southern way of life. Since I have come 
to Washington I have found the two phrases to have the same affect. 

Mr. HuxQATE. Mr. Drinan. 
Mr. DRINAN. Thank you, Mr. Chairman. 
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Mr. Morgan, when I find the ACLU in agreement with the Ford 
administration and the ABA I become disappointed or suspicious or 
both. 

Mr. MORGAN. Well founded. 
Mr. DRINAN. I wonder if the ACLU has had a consistent position 

on this since the question surfaced in the fall of 1973 ? 
Mr. MORGAN. The ACLU favored the appointment of a Special 

Prosecutor in the Watergate case. 
Mr. IhiiNAN. Under what circumstances? Has the ACLU in its 

highest deliberations said that the President should appoint, or that 
the court should appoint? Has it studied this, and are there docu- 
ments and papers and all? 

Mr. MORGAN. Yes. The last ACLU references to a Special Prose- 
cutor, which was official board action, was restricted to a Special 
Prosecutor to prosecute the crimes of the intelligence community. The 
prosecutor must have a short term. The prosecutor was to he ap- 
pointed—regardless of our preferences—as I recall it, by the Presi- 
dent. That follows from the campaign finance decision of the Su- 
preme Court, Buckley v. Valeo, which generally outlawed appoint- 
ments by the Congress or another lirancli of the Government. But the 
ACLU would prefer to have the maximum amoimt of independence 
in the pi-osecutor. 

Now, as a part of that policy the x\CLU also proposed: Federal 
criminal statute, against nonelected public officials, ranking public 
officials, lying to the people, with the same penalties as those for 
income tax evasion. 

Second, the ACLU would require i>rotection for those in Gov- 
ernment who inform upon Government officials and tell of their 
crimes. As it now stands the Government has informers against the 
people, but the people have no informei-s against the Government. 

Ihird, make it a crime for a (Jovcniment official not to disclose in 
the nature of misprision. 

And fourth, to abolish every covert activity and covert acts of the 
Government. 

And fifth, to have a Special Prosecutor for those offenses that arise 
fi-om intelligence and intelligence activities. 

Mr. DRINAN. But the tribunal is the Senate Intelligence 
Committee  

Mr. MORGAN. It doesn't appoint Special Prosecutors. 
Mr. DRINAN [continuing]. Unless you are making more than $44,000 

a year. 
Mr, MORGAN. That is right. You never know in the intelligence com- 

munity. They may all make $150 for all I know. 
The last line, you go down on section 591(e)—and I don't know if 

you have a copy of the Congressional Eecord  
Mr. DRINAN. I do. 
Mr. MORGAN. If you go up four lines there you find different lan- 

guage there than you do when you move over to the next page, 596(b). 
Now, it relates to the kinds of cases declined, the types and numbers 
of matters under which you decline jurisdiction. I notice that tho 
Senate language is "include any information which might impair"— 
he doesn't have to include any information which "might impair or 
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compromise an ongoing matter." When you are dealing with lower 
<V<      ^1 *j j.       *1 ..11* 1 !.._   _.... ni-A->^K>       A«-irJ   4-l-tj^n    <« r4-r\%* 

improper disclosure." I trust tliat that is just 
guage to authorize a Special Prosecutor to enter into some sort of a 
deal with the secret forces of our Government. To not disclose 
"sources" or "methods" for instance. I think a period sliould come in 
this piece of legislation. The House should put a period after the words 
"personal privacy" in the last line of section 591(e), and strilce the 
words "or other improper disclosure." 

Mr. DHINAN. Lot me just close on this. I wonder if we could have 
the benefit of a detailed brief form the ACLU lawyei-s on the bill 
passed by the Senate. That would be very helpful to us. I would assume 
that there is a time clement here, because there is a certain pressiiio to 
report the AVatergate reform bill. AVho could be agamst that? The 
detailed observation of the ACLU would be very helpful to me. 

Mr. iloRGAX. I think I could give you the policy positions that the 
ACLU took with respect to tliat and the papers under which tliose 
policies were made. I could provide that. 

Mr. DRINAX. Thank you very much. 
!Mr. HtJXOATE. Thank you. 
Are there any further questions? 
Thank you ifor your attendance and advice here. And T think ^fr. 

Drinan's suggestions are useful. If there are any particular brief-! on 
souie of these issues the subcommittee would like to have them as soon 
as possible. We will have at least one further day of hearings, but we 
would like to conclude these hearings by August 10.1 give that to you 
as a date, so that if there are any papers which you want us to have 
we can have them bofoi'e that date. 

Mr. ^fonoAX. I tliink I will get the papers to j-ou this afternoon. We 
don't want to slow down this bill at all. 

[The materials referred to above follow:] , , 

WATERGATE AND CIVIL LinERTiES—JULY 11, 1973 

QncKtinn. PlionW the prosectitioii of the Watergate defendants take precedence 
over the Senate Watergate investigation? 

Answer. Both the prosecution and the Senate investigation serve consHtu- 
tionally distinct and proper purposes. The Senate investigation serves a legisla- 
tive and informing function. The prosecution serves the pnldlc interact in jnin- 
ishing malefactor.s. Tlie ACLIT does not urge that either the Senate investigation 
or the prosecution tnlce precedence over the other. 

It should be noted that if the original prosecution had been prompt and prop- 
erly wide in scope the Senate AVatergate investigation might never liave tieen 
necessary. However, the prosecution wcs delayed and, thereby, prevented Infor- 
mation from emerging which niiglu have influenced the 1972 electlon.s. Moreover, 
When it finally took place, the prosecution w.is restricted to persons on the lower 
levels of those involved. That is why the Senate investigation came about. Under 
the pres.sure of the Senate investigation, an lndet»endent prosecutor was ajv 
pointed. ACIylT supported the appointment of an independent prosecutor with an 
independent staff. However, by then, it was too late to be able to guard against 
the problem of prejudicial publicit.v. The limitations of the original prosecution 
had left It to the press to ferret out the Watergate story, and thereby, created 
the problem of prejudicial publicity which cannot now be eliminated. 



STATEMENT OF CUARLEB MOBOAN, JR., DIHBCTOB, WASHINCTOS NATIONAL OFFICE, 
AMERICAN CIVIL LIBERTIES UNION BEFORE THE COMMITTEE ON THE JUDICIARY, 
U.S. SENATE ON CONFIRMATION OK ELLIOTT RiciiABdsoN ANO APPOINTMENT OF 
A SPECIAL PROSECUTOR—^TUESDAY, MAY 15,197;i 

My name is Charles Morgan, Jr. I am the Director of the Washington National 
Office of the American Civil Liijertles Union. 

The American Civil Liberties Union has snpijorted bidependent civilian re\iew 
boards for the investigation of governmental misconduct ut its lowest level, the 
ombudsman concept, the right of newsmen to protect their sources and the 
absolute independence of an impartial judiciary. The underlying rationale for 
these policies is a recognition that men do not—indeed, cannot and proljal)ly 
should not even attempt to—investigate crimes allegedly committed by their 
friends or their employer. That principle is no less applicable when the friend 
and employer is the President of the Unitetl States. Here, both the search for 
the truth and the preservation of public confidence In tliat .search cry out in a 
demand for total investigative and prosecntorial independence. 

I also appear on behalf of the Association of State Democratic Chairmen 
whose telephone was the only one successfully tapi>ed by the convicted Water- 
gate defendants and their cnhorts. While the pnojile and their confidence in 
the constitutional system have been severely injured by the constant and con- 
tinuing cover-up of the Watergate alTair, my clients were the primary vii-tinis of 
the crime—it was their personal conversations which were overheard. Their 
interest demands, as does the interest of everj- victim of every crime, thnt tho.se 
responsible for the crime be brought to justice, even if one of those persons may 
be the President of the United States. 

I also apiiear here in my own right, as a lawyer who has spent his working 
life in literally scores of lawsuits in.stltnted to inclurte those traditionally 
excluded—blacks, women and poor whites—from our system of justice. These 
legal actions have been l>rought not only to ac(|U're riKhts for the citizenry, Imt 
also to make our system of government work and in thnt manner to <ause ex- 
cluded groups to have faith in it. I have worke<l to secure for all an equal rinht 
to vote. This experience has ranged from Itcininhls v. f^imms. ."177 T^.S. 5.33 
(1984). where the Supreme Court enunciated the "one-person, one-vote" rule, to 
Hadnott v. Amo», 394 U.S. S.'VS (19«9), where tlie Court ruled that the cnudi- 
dutes of the integrated National Democratic Party of Alabama had a right to 
run for public office despite .state laws use<l to bar their cniididacy. 

These interests of my clients and my personal interest and experience merire 
as I urge you, as members of the Judiciary Committee, to refuse to participate 
in anything less than the selection of a truly independent prosecutor in tlie 
Watergate case. 

The confirmation of Elliott Ricliard.son, or for that matter anyone else, to lie 
Attorney General of the United States should not take place until that has 
been dofte. 

Mr. Richardson has testified that the special pro.secutor will be u'timntely 
responsible to him as Attorney General. This is not independence. -And. of 
course, he remains responsible to President Nixon. That is not Indeiteiideiice. 

Gentletfien, whether an.vonc desires to say it out loud or not, Mr. Nixon Is a 
suspect—a prime suspect—in this case. I'nder tliese circumstances, indciiendent* 
and common decency require that the special prosecutor have no respousiliility to 
the Attorney General and that the Attorney Genenil have no veto jwwer over 
him, that there be a clean sweep of the present prosecution staff, that a complete 
review of the Grand Jury testimony be undertaken by him prior to the returning 
of indictments, if any, and that he have a staff directly n>spon.sible to him 
and to no one else. 

No matter how articulate and well-qualified tliis or any other nominee for 
Attorney General may be, and no matter how eminent the special prosecutor 
he selects may be, that prosecutor will not be. and indeed cannot be and cannot 
appear to be, truly Independent of Mr. Nixon. With this investigation focused 
on Mr. Nixon and his appointees and lawyers, the Attorney General, who is 
otherwise the President's chief lawyer, has upon assumption of his duties an 
Inherent and fundamental conflict of interest. It is Irrelevant whether the At- 
torney General or the special prosecutor in practice jtrefer the interests of po- 
tential defendants to those of the public which they are supposed to represent. 
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for the appearance of fairness is also Tltal to the preservation of the public's 
lielief In our institutions. To Insure against botii the appearance and the reality 
of this conflict of Interest, a truly independent special prosecutor is essential 

Lawyers and the ethical discharge of their legal duties have not fared well 
in this case. The nation's "leading" lawyer and the President's princij>al at- 
torney, Attorney General Richard Kleiudienst, has resigned: his predece.ssor, 
John N. Mitchell, has been Indicted: his counsel, John I). Erllchman and John 
W. Dean III, are under investigation or seeicing inimunity from prosecution, as 
is his personal attorney, Herbert Kalnibach. L. Patrick Gray III, his lawyer- 
director nominee to run the Federal Bureau of Investigation, has resigned after 
aduiitting he burned flies and destroyed evidence. Mr. Nixon himself is a lawyer, 
as is the lawj-er for his Finance Committee desK-ribed at the trial by the prose- 
cutor as "the boss", George Gordon Liddy, who is now in Jail. 

You are now being asked to "reasonably" treat a "reasomible" man and ad- 
vise and consent to the appointment into a conflict of interest position of an- 
other leading lawyer. 

Today's statements should lie vlewe<l by you in the context of other state- 
ments from our recent past. 

For example, Mr. Nison on October H, 1972, describing the thorouglmess of 
the investigation: 

THE PRESIDENT: I certainly feel that under the circumstances that 
we have to look at what has happened and to put the matter Into per- 
spective. 

Now when we talk about a clean breast, let's look ut what has hap- 
pened. The FBI has assigned 133 agents to this investigation. It followed 
out 1,800 leads. It conducted 1,500 interviews. 

Incidentally, I conducted the investigation of the Hiss case. I know 
that is a very unpopular subject to raise in some quarters, but I conducted 
it. It was successful. The FBI did a magnificent Job, but that InveBtlgation 
involving the security of this country, was basically a Sunday school exer- 
cise compared to the amount of effort tliat was put into this. 

I agree with the amount of effort that was put into it. I wanted every 
lead carried out to the end because I wanted to be sure that no memlter 
of the White House staff and no man or woman in a position of major 
responsibility in the Committee for Re-election bad anything to do with 
this kind of reprehensible activity. 

For example, Hugh W. Sloan imder oath in deposition on October 7, 1973, 
testifying that he told the prosecutors about Jeb Magruder's attempt to per- 
suade him to commit perjury before the prosecutors put Magruder on the stand 
as their witness in the trial: 

Quvdtion. And before you went to the Grand Jury you went to the proaecutor's 
office, did you? 

Answer. Tes, I did. 
Question. Did you give them the same information that you testified to today 

relative to the cash wliich had been disbursed to Mr. liddy? 
Answer. Yes, I did. 
Queittion. Did you give them the same information relative to the conversa- 

tions [an attempt to have him commit perjuryl which yon had with Mr. LaRue 
and Mr. Magruder? 

Answer. Yes, I did. 
Mr. STOHBR. This is with the prosecutors? 
Mr. DoNiE. With prosecutors. 

By Mr. Dunie: 
Qucttioti. Who were the prosecutors you discussed this with? 
Answer. Mr. Silbert, Mr. Campbell, and Mr. Glanzer. 
Question. Were all three present while yon were being questioned? 
Answer. Tes, sir. 
Qiwgtion. Was your attorney present? 
Answer. Yes, he was. 
QiicHtUm. That was Mr. Stoner? 
.Answer. That Is correct. 
Question. And thereafter did you go before the Grand Jury? 
.\nswer. Yes. I did. 
Question. When you testified before the Grand Jury did you testify the same 

ns you testified today? 
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Answer. I am not sure It covered all these points. The Magruder conversa- 
tions took, I would any, about half my Grand Jury testimony. It was a somewhat 
narrower focus. I don't think all the Information I had given to the prosecutors 
was covered in the Grand Jury Itself. 

For example, Elliott Richardson on May 9, 1973, confirming that the prosecu- 
tion win remain subject to the Attorney General's control: 

•'My understanding of the law is that the Attorney General must retain ulti- 
mately responsibility for all matters falling under tie jurisdiction of this 
department. I would expect to do that. Indeed, it would not seem to me to serve 
the j)rimary purpose of my designation as Attorney General at this stage if I 
did not do so." Transcript, Hearing before Committe on the Judiciary, 11. 

"In any event, from my own standpoint, the position of Attorney General 
mandatorily requires the acceptance of ultimate responsibility." Id. 12 

If that be the law, then change the law. If that is not the law, then approve 
no one for Attorney General unless he agrees to totally remove himself from 
any semblance of control over the prosecution of this case. 

As Mr. Justice Braudels said long ago, dissenting In Oltimtead v. United Stateg, 
277 U.S. 438 (1928) : 

"In a government of laws, existence of the government will be im!)erilled if it 
fails to observe the law scrupulously. Our government is the potent, the omni- 
present, teacher. For good or for ill, it teaches the whole people by its example. 
Crime is contagious. If the government becomes a law-brealcer, it breeds con- 
tempt for law; it Invites every man to liecome a law unto himself; it invites 
anarchy." 277 U.S. at 485. 

Gentlemen, these questions transcend polities. They go to the very founda- 
tions of this Republic. 

Here, before you, the rule of law Is on trial. This concept has been wounded— 
martyred, if you please. And now y<iu are called upon to take action to vindicate 
the rule of law itself. law above which no man can stand, around which no man 
can step, and under which democratic government can survive. 

STATEMENT OF AMERICAN CIVIL LiSEK'nEs UNION, WASHINGTON OFWC* 

CONTBOIXINO   THE   INTELLIGENCE   AGENCIES 

Control of onr government's intelligence agencies demands an end to toler- 
ance of "national security" ns grounds for the slightest departure from the 
constitntional restraints which limit government conduct in other areas. Pres- 
ervation of the Bill of Rights as a meaningful limitation on government jwwer 
demands no less. Government secrecy must be drastically curtailed while restor- 
ing citizens' freedom from governmental .scrutiny of and Interference in their 
live?. To end Oint secrecy, limit government surveillance, and create effective 
enforcement mechanisms the following measures should be adopted: 
A. End ClandeMinc Oovemment Cover-stories and Cover-ups 

1. Prohibit the peacetime rise of spies In the collection of foreign intelligence. 
.\holIsh clandestine organizations* for intelligence collection. Enact precisely 
drawn criminal sanctions against clandestine governmental relationships with 
cItlBens' and against the payments of public or private funds and other things 
of value, directly or indirectly, to citizens of our own and foreign nations for 
peacetime spying and espionage. 

2. Make it a crime for intelligence agency officials or senior non-elected policy 
makers willftUIy to deceive Congress or the public regarding activities which 
violate the criminal law or limits to be imposed on intelligence agencies. 

3. Make It a criminal offense for a federal official whose duties are other than 
ministerial willfully to fall to report evidence of criminal conduct or conduct 
in violation of these limits to the Special Prosecutor (see (dM. 

4. Protect "whistle blowers" In order to encourage revelation of activities whlcb 
violate the criminal law or these limitations to Coneress and to the public. 

5. Create a permanent and independent Office of Special Prosecutor to police 
the Intelligence community. The mandate should be limited to the Investigation 
and prosecution of crimes committed by officials Involved in this area. There 

'A "dnndestlnp nrennlrntlon" l» nnp whnsp neonts. ofBcors. memhors. Rtnpkholdprs. nr 
fDiplovcps. nr Its actlvltlrv. chnrnctprlatlcs. funotlons. nnmp. nntnrp. nr sdl.TrlPR nrp Kpprpt. 

•"CItlTpn" Inrhideg Inrtlvldunls and assoclntioDi. corpnratlons. flnnB, partnerehlp", and 
othpr organlintlons. 
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should be time limits on the length of time the Special Prosecutor and his or 
her staff may seire. The Office should have a mandate to initiate probes of other 
Kovemment agencies to find violations, as well as to prosecute those alleged 
violators brought to its attention. It should have access to all Intelligence com- 
munity flies, and be empowered to use any information necessary for successful 
prosecution of criminal offenses. If the information is used, it must be given 
to the defendant. 
B. Drasfio Reduction of Secrecy 

1. Limit the authority of the Executive Branch to classify to three categories 
of information : technical details of weaimnry, linowledge of which wonid be of 
benefit to another nation ; technical details of tactical military operations in time 
of declared war; and defensive military contingency plans In response to attacks 
by foreign powers but not Including plans of surveillance In respect to domestic 
activity. 

2. Create a mandatory exemption from classification of any information relat- 
ing to U.S. activities in vlolatiim of U.S. laws. 

3. Limit executive privilege to the "advice" privilege, guaranteeing Congres- 
sional acce.ss to all other information no matter what its classification. Congress 
would also have access to "advice" when It has probable cause to I>elieve it con- 
tains evidence of criminal wrongdoing or violation of the limits Congress Imposed 
by statute or resolution on intelligence activities. 

4. Ma!;e absolute the right of Congress to release unilaterally Information 
classified by the Executive Branch. Individual members of Congress cannot be 
restrained by classification procedures from releasint; Information which con- 
tains evidence of criminal wrongdoing or violations of the statutory limits to be 
iniiiosed on intelligence activities. 

."i. Define proper roles for intelligence agencies (see (c)) In public debate. 
Mnlie the budgets for the various Intelligence agencies public. 
C. I'libJic Determination o1 Agency's Aetivitic» 

1. Create legislation charters for each major agenc.v, all provisions of which 
are to be publicly known. These would provide that all activities not speciflcally 
anthorizetl therein be prohililted. The details would be required to lie spelled out 
In agency regulations which are subject to public comment and Congressional 
control. 

2. Limit the terms of agency heads. Also Increase the Independence of general 
counsels and require tlieir written opinion on the legality of any operations Hear- 
ing the limits we establish. 

3. Limit the CIA. under the new name of the Foreign Intelligence Agency, to 
collecting and evaluating foreign intelligence information. Abolish all covert and 
clandestine activities. 

4. Restrict the FBI to criminal Investigations by eliminating all COINTELPRO- 
tyi>e activity and all foreign and domestic intelligence investigations of groups 
or individtmis unrelated to a sjiecific criminal offense. 

."). Limit the IRS to investigations of tax liability and tax crimes. IRS access 
to. or collection of, infornmtlon on taxpayers' political views and activities should 
be barred. 

fi. Prohibit the National Security Agency from Intercepting and recording 
international communications of Americans, whetlier via telecommunication, com- 
puter lines, or other means. 

7. Prohibit the military from playing any role in civilian surveillance. No In- 
formatiim on civilians and military personnel exercising constitutional rights 
should be collected. 

5. Establish a separate agency to conduct security clearance investigations 
for federal employees, judgeshlps. and presidential appointees. Investigations 
should not take place without the applicant's authorization. Files should be kept 
separate and limited to the puriKjse of the security investigation. Exceptions in 
the 1J>74 Privacy Act which deny people access to their files should be repealed. 

f>. Flatly prohibit exchange of Information between agencies, except for evi- 
dence of espionage and other crimes which may be sent to the agency responsible 
for investigating or prosecuting them. Existing government files on First Amend- 
ment political activities should be destro.ved. 
D. Limit Investigative Teefiniqucs 

1. Prohibit entirely wiretaps, tapping of telecommunications, and burglaries. 
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2. Restrict mall openings, mall coTcra, Inspection of bank records, and fjispeo- 
tlon of telephone records by requiring a warrant Issued on probable cause to 
believe a crime has been committed. 

3. Prohibit all domestic intelligence and political Information-gathering. Only 
investigations of crimes which have been, are being, or are about to be committed 
may lie conducted. 

4. Prohibit the recording of and keeping of flies on those attending political 
meetings or engaging in other peaceful political activities. 

't. Make limitations public in regulations subject to public comment and 
Congressional control. 
£. Enforcement 

1. Make it a criminal offense for an official knowingly to order the violation 
of the above restrictions ou both the scope of the agency's activity and its 
techniques. 

2. It should also be a separate criminal offense to fall to report violation of the 
restrictions described In A, B, C, and D to the Special Prosecutor or to deceive 
Congress and the public aliout the same. 

3. E.stablish a wide range of civil remedies for tliose who rights have been 
violnted by intelligence officials or organizations, patterned after those now 
available for victims of unauthorized wiretaps and violations of the Privacy Act. 
Such a statute should eliminate the present Jurisdictional amount requirement; 
eliminate any need to prove actual damage or Injury; declare certain practices 
to lie injurious and provide liquidated damages for those aggrieved; provide 
for recovery of attorneys' fees and costs; and disallow a "good faith" defense. 
F. Congressional Oversight 

Create separate committees in each Bouse with: jurisdiction over authoriza- 
tion of funds for CliV, NSA, and FlU; legislative autliority on entire range of 
intelligence activities; oversight of all agencies engaging in intelligence activi- 
ties; a special mandate to oversee and legisliite with respect to: (a) compliance 
witli .sharply curtailed classiflcatiou system, (b) new surveillance technology, 
and (c) all Intelligence activities which might endanger Individual rights; 
rotating membership for Committee memher.s; and limits on the length of time 
any staff member may wor!< for tlie Committee. 

Adopted by ACUJ National Board of Directors, December 6-7, 1075, and 
February 14-15, 1976. 

There is a continual flow of federal and state regulations threatening a woman's 
right to abortion. Title XX funds may not cover abortions. We should mount a 
major litigation attack on tliese resulatlons. Margie Ilames felt we should 
mount one test case rather than continually writing letters. She felt, however, 
that we had spent too much time on the Issue of whether private hospitals 
receiving federal funds should be required to iierform abortions. 
Women's Rights Project 

Snzy Post noted that the Women's nights Project may soon be the largest 
funded prnje<-t. and that the advisory committee to the Project had never met 
She contrasted this with the advisory committee of the Prison Project which Is 
actively Involved with the Project. Aryeh responded that the Women's Rights 
Project committee was intended to be a letterhead rather than a functioning 
committee. When any of the Projects grows to the size of the Prison Project an 
ndvi.«ory committee will be set up. (Oflice note: An advisory committee to the 
WRP was approved by the ACLU Foundation Roard on January 10.) 

IJfTELLIGENCE  COMMUNITY  ACTrVITIES 

The Washington oflice presented a comprehensive outline of proposals to 
crintrol intelligence agencies. The outline contained five basic elements: (1) a 
challenge to the secrecy which accompanies "national security" activities: (2) a 
redefinition In a more specific and limited way of the proper sphere of activity 
for the major known agencies which have been Involved In presently known 
abuses; f3) the specific Invostigative techniques that should he prohibited or 
restricted; (4) statutes which would (n> make it a crime for senior non-e'ected 
government officials wilftiUy to deceive Congress and the public about activities 
which violate the above rules, and (b> would protect "whistle blowers" In the 
area of intelligence activities;   (6)  the appointment of a permanent Siwclal 
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Prosecutor to investigate and prosecute violations in the intelligence area. To 
attempt to secure cougressloual oversight, it proposed separate House and Senate 
Committees with rotating membership and limits on the lengtli of time elected 
official and staff members can serve. These committees would have authoriza- 
tion, oversight and legislative Jurisdiction, with a special mandate to monitor 
and disclose infringements on civil lil)erties and new surveillance techniques. 

In reviewing this proposal, the Board agreed that there were three items that 
were not coveretl by existing ACLU policy. These were: (1) wliether there .should 
be a permanent Special Prosecutor's office; (2) whether the ACLU .should adopt 
a position that amounts to a misprislon .statute; and (3) wliether existing ACLU 
policy on covert activities should be extended to include a prohibition against 
covert and clandestine activities related solely to gathering of foreign Intelligence. 

Although these is-sues had not been scheduled on the regular agenda, the 
Board felt that in light of the strategic importance of enabling the Washington 
legislative office to present a comprehensive reform pacliage review of these 
policy questions should not be deferred. A special committee consisting of 
William Van Alstyne, David Carliner, I^rry Siieiser, David Isbell, Aryeh Neier, 
Hope Eastman and Chuck Morgan was formed to report back to the Board fol- 
lowing the lunch break. Sheldon Ackley sat in on the committee meeting. 

The following points were raised in the Board discussion on the Special 
Prosecutor issue: 

The SiXHjial Prosecutor's office should be inileiiendent of the I'resident and 
the Department of Justice. The relationship between .lustlce. the CIA, and the 
FBI is so incestuous that a siiecial prosecutor appointed by Justice could not 
conduct indejiendent investigations of these agencies. The appointment of the 
Watergate Six^'ial Prosecutor is an example of how this office can be used to 
further coverups. 

The problem of secret agreements between agencies such as the entente be- 
tween the Department of Justice and the CIA providing that criminal vloLitions 
by the CIA would be referred back to the CIA rather than prosecuted by Justice 
would l>e better .solved by statute.s against .such ententes than by the creation of a 
Spe<-iol Prosecutor's office. 

The Special Prosecutor's office would be tainted by problems of bureaucracy. 
The need for the Special Prosecutor's office exists. Once it is created we can 

worry about who gets the job and how it is carried out. 
By a 24 to 14 vote the Board adopted this motion : "The ACLU favors the 

creation of a Special Pro.secutor's office with resi)ect to the intelligence 
community." 

The following points and dissents were raised in the Board's discns.sion of 
(he misprision Issue: 

The policy cover.s both elective and non-elective federal officials. Elective 
officials .should not tic exempt from criminal sanctions because such officials 
may be punished hy losing reelection. 

The Washington office would interpret a government official as someone hold- 
ing higher than a G-6 classification. The mlsprision statute would not apply 
to persons hi lower categories who were simply "standing around" or across 
whose desk the material may have travelled. 

The i>enalty whicli the Washington office would propose for violation of the 
statute would be three years. 

The ACLU should endorse the obligation of government officials to come 
forth with information rather than endorsing the expansion of criminal 
sanctions. 

Misprislon statutes rai.se the problem of denial of the Fifth Amendment 
privilege against self-incrimlnatlon. 

The problem of failure to disclose such information can be dealt with under 
existing obstruction of justice, aid and abet, and Intent to defraud statutes. 

The standard of wilfnlness is not high enough. There should be specific intent; 
the person mast know it's a crime and then specifically do It. Lacking this kind 
of standard, the statute can convert innocent liehavinr into a erinie. 

By a vote of 22 to 15, the Board adopted the following motion: "The ACLU 
endorses, In dealing with the problems created by the intelligence community, 
making it a criminal offense for a federal official whose duties are other than 
ministerial wilfully to fall to report evidence of criminal conduct or conduct in 
violation of the limits to be placed by Congress on the activities of tlie intelli- 
gence agencies, to the Special Prosecutor or in the absence of a Special Prosecutor 
to such authority as may be designated by Congress." 
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The Washingtou office memorandum had proposed the abolishment of all 
covert and clandestine activities. Existing ACLU policy states that the govern- 
ment has the duty to disclose everything but covert activity relating to foreign 
Intelligence. 

The following points were raised in the Board's discussion of this issue: 
We must define what we mean by covert action. Do we include covert intel- 

ligence gathering within covert action? 
National security is tied in with covert intelligence gathering. The breaking 

of the Nazi and Japanese codes were useful and necessary. It is also Important 
for people to be alert to violations of SALT agreemt'iiLs. 

Covert action as It applies today is secret activity designed to overthrow or 
Influence the policie.s of a government. It is completely separate from Intelligence 
gathering. Therefore when we address covert action an it applies today, our 
policy should be exronded since we have taken the position that an act of war 
requires constitutional action. 

Covert action can mean giving economic assistance to an opposition party. 
Covert action requires cover stories and is a euphemism for lies. The Glomar 

Incident is a recent example of how many agencies of government, at all different 
levels are corrupted by covert action. 

The Washington office position would eliminate all covert activity, including 
Intelligence gathering. It would limit the collection and evaluation of foreign 
Intelligence to other than covert or clandestine means. 

A proviso should be added to existing ACLU policy stating that the fact 
Information was obtained by covert or clandestine means does not mean that 
this information can be denied to the public. 

By a vote of 23 to 6 the Board deferred resolution of the difference between 
these positions to the February meeting. 

The Committee reported that In addition to the policy questions, there were 
several areas of the Washington office proposal that needed redrafting of 
language to conform with ACLU policy. The staff was Instructed to make clear 
in its proposal that: 

While government officials could not claim privacy and First Amendment pro- 
tections in responding to Congressional committee requests for information, 
they would be protected from wiretapping. 

Since the CIA (under this proposal) would be limited to collecting and 
evaluating foreign intelligence, the FBI would be permitted to transfer to the 
CIA information it had uncovered in its domestic investigations that would be 
relevant to foreign intelligence. 

The government would be limited to investigation of crimes committed or 
about to be committed. General fishing expeditions would be prohibited. 
unitary Justice 

A series of policies regarding the rights of individuals serving In the armed 
forces was adopted at tlie February, 1975 Board meetig including the position 
favoring abolition of the military justice system. At that time, however, the 
minority view of the .special Board committee on military i-ights regarding the 
abolition of the military justice system was mistakenly omitted. The Board, 
therefore, decided to hear the minority position and to reconsider Its policy. 

Ilomer Sloyer, a member of the siiecial committee on military rights, presentetl 
the minority position. The minority felt that in light of significant procedural 
advancements In the military courts, and the existence of good justices on the 
Court of Military Appeals an individual would be better off in a court martial 
proceeding rather than a regular court, despite the problem of command Influence 
in the military courts. 

These points were .-itressed in the course of the di.scusslon: 
Brook Hart felt that the military courts were fairer with respect to sentencing 

and discovery procedures and that the quality of military defen.se counsels is 
at least equal, if not superior, to the quality of public defenders. 

Carl Cohen resiranded that command influence infests the entire military court 
system. 

(e) By a show of hands the Board defeated the following proposal: 
"That the travel expenditures portion of the Biennial Conference budget for 

1976. as proposed by the Biennial Conference Committee, be cut in half, and 
that the contributions to the Biennial budget from both the national and affiliate 
treasuries he reduced accordingly. Rach affiliate should then decide for Itself 
how it will accommodate to this reduction in travel subsidy. E.g., an affiliate 
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might decide to cut the size of its delegation iu haU, or ask each delegate t» 
ims half-fare or make some subsidies out of its owu budget, or find some other 
solution." 

(f) By a vote of 21-13 the Board approved a motion that the $250 eontributiou 
from the ACLU to the luternatioual League for the Kighta of Man be coutiuueil 
In the 1970 budget. 

The Board adopted the 1976 budget as amended by a vote of 46-2. 
8. Proposed Lvgislation Conct-rning iiefurm of Intelligence Agencies 
The Washington office proposed a comprehensive outline of proposals to control 

Intelligence agencies which challenged the secrecy wliicb accompanies "uationul 
security activities, seek to redefine in a specific and limited way the proper 
sphere of activity for the major known agencies which have been involved in 
abuses to date, prohibit or restrict some of the Bj)eciflc Investigative techniques 
and limit the exchange of files and information between agencies. 

To enforce these limitations, the Wa.shington office proiJ<>se<l the appointment 
of a permanent Special Prosecutor to investigate and prosecute violatiims in the 
intelligence area. It also proposeil clarification and expansion of criminal stat- 
utes, and creation of extensive civil remedies. To attempt to secure congres-sioual 
oversight, it proposed separate House and Senate Committees with rotatinc 
membership and limits on the length of time elected official and staff members 
can serve. These committees would have authorization, oversight and legislative 
Jurisdiction, with a special mandate to monitor and disclose infringements on 
civil liljerties and new surveillance techniques. 

With the exception of the Issues dealt with below, in which new policy guid- 
ance is needed, the Board agree<l that the Wa.shington office memorandum was 
based on existing ACLU iwlicies and could l>e used to implement these jwlicies. 

To provide the necessary new ix)licy guidance the Board took the following 
actions. By a 24 to 14 vote the Board adopte<l this motion: 

"The ACLU favors the creation of a Special I'rosecutor's office with resiject to 
the intelligence community." 

In the Board discussion the staff was instructed to favor a Special Prosecutor 
independent of the President and the Deiwrtment of Justice. 

By a vote of 22 to 15 the Board adopted the following motion : 
'•The ACLU endorses, in dealing with the problems created by the intelligenoe- 

eommunlty, making It a criminal offense for a federal official whose duties are 
other than ministerial wilfully to fail to report evidence of criminal conduct or 
conduct in violation of the limits to be placed by Congress on tlie activities of 
the intelligence agencies, to the Special Prosecutor or in the absence of a Sijecial 
Prosecutor to such authority as may be designated by Congress." 

On the question of covert activities, the Board deferred until their next meet- 
ing the question of whether covert and clandestine activities related solely to- 
gathering of foreign intelligence should be prohibited. The Bonrd agreed that 
the prohil)ition against all other covert and clandestine operations, as noted in 
the memorandum, presents the existing ACLU position, and should be included 
in any Implementation of the Washington office outline. 

The Boanl also agreed that several language changes should he made in the 
pro>i8ions dealing with the rights of government officials, the exclusion from 
yni .lurisdlciion of otlier than criminal investigations, and the limits on ex' 
change of data among agencies. 
CriMt Area Fund 

By a vote of 32-3, the Board approved the following motion : 
"That the 4 percent assessment of affiliate income for the Crisis Area Fund 

be maintained until further action of the Board." 
9. Recess 
The Board approved the following motion by a voice vote: 
"The Decemter 7th meeting of the ACLU Board is recessed until February 14, 

Mr. HuNOATE. Thank you very much, Mr. Morgan. 
The subcommittee will stand adjourned. 
[WHiereupon, at 1:30 p.m., tlie subcommittee adjourned, subject to 

the call of the Chair.] 



PROVISION FOR SPECIAL PROSECUTOR 

THURSDAY, AUGUST 26, 1978 

HOUSE OF REPRESENTATIVES, 
SuBCOMMiriT.E ON  CRIMINAL JUSTICE, 

COMMITTI':E ON TIIE .TUDICIAKY, 
WashingtoTL, D.C. 

The subcoininittee mef, pni'Simnt to notice, at 9:40 a.m., in room 
2237. Ka.yburn House Office Buildinp. Hon. AVilliam L. Hungate 
[chairman of the sulx-ommittee]  presiding. 

Present: Repre.sentatives Hungate, Mann, Holtzman, Mezvinsky, 
Drinan. Wiggins, und Hyde. 

Also present: Thomas ^. Hutchison, counsel; Robert A. Lembo, 
assistant counsel: and Raymond V. Smietanka, a.ssociate comisel. 

Mr. HUNGATE. The subcommittee will be in order. The Chair has 
received a request to cover the lieaiing in whole or in part by tape 
recording. Is there any objection ? Hearing no objection, the request 
is granted. 

Today the Subcommittee on Criminal Justice continues its hear- 
ings on legislation to establish an Office of Special Prosecutor. Pend- 
ing before the sulx-ommittee is H.R. 1447fi. a bill that provides for the 
appointment of a temporary Special Prosecutor on a case-by-case basi.s 
•with the Special Prosecutor independent of the Justice Department. 

Tlie appointment would be made bj- the Attorney General, with a 
special panel of judges able to review the appointment and, if neces- 
sary, name a different person as the Special Prosecutor. 

The siilxronnnittce also has under consideration title I of S. 49r) as 
that bill was passed by the Senate last July. That bill calls for the 
establishment of a permanent Office of Special Prosecutor as a part 
of the Justice Department. The Special Prosecutor would Iw ap- 
pointed by the President, by and with the advice and consent of the 
Senate, to serve a single 3-year term. 

Persons appointed to serve as a Special Prosecutor could not have 
been involved at a high level in any campaign for Federal elective 
office in the past 5 yeare. 

At our fii-st hearing, the subcommittee received testimony from 
Senatois Ribicoff, Kennedy, Javits, Percy, and Weicker, from At- 
torney General Levi, and from the ABA and ACLU. 

The witnesses today include our colleague from Massachusetts, Rep- 
resentative Michael Harrington; a former counsel to the committee 
during the impeachment proceedings, Albert Jenner; and tlie fonner 
chief counsel to the Ervin Watergate Committee, Sam Dash. 

Also we have Watergate Special Prosecutor Charles F. C. Ruff. 
(01) 
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Without objection, your prepared statement and proposals, Mr. 
Harrington, will be made a part of the record and you may proceed. 

[The prepared statement and proposals of Hon. Michael Harring- 
ton follow:] 

STATEMENT OF HOM. MICHAEL J. HABKINOTON ojf .AMENDMENTS TO THE SPETIAL 
I*B08BCUTOB  Biix,   H.R.   14476 

Mr. Chairman, I am pleased to appear before the subcommittee todar and 
endorse both the form and the intent of the Special I'ro.secutor bill. I commenrl 
the chairman for introducing this title of the WaterKato ReorKanization and 
Reform Act into the House: H R. 14476 is certainly a distinguished coda to a 
distinsnished career in Congress, and an appropriate follow-up to your effort 
duriHK the impeachment proceedings two years ago. I hoi)e that this bill will win 
the rapid approval of our wlleagues. and that we can al.so produce companion 
mea.sures to the other. C(iually important titles of S. 4».">, providing legal counsel 
for tile Congres-s and infTease<l financial disclosure for the entire Federal 
Government. 

My Kiieoific purpose in coniing here today, however, is to urge that the subcom- 
mittee install two new si-ctlons in H.R. 1447(i. each of which addresses the critical 
prol)l(jm of government lying and dweption in this country. The first section 
would create a new criminal offen.sc—that of making official, intentional false 
statements to Congress, 'i'he second section would prohibit reprisals against 
those federal employees who furnish informatiim to Congress. 

What we really need is an Executlve-Ijejflslative relation.ship based upon 
openness and candor, and I adinit that legislative proposals by themselves can- 
not bring this situation about. Hoivever, a long hi.-tory <t° Executive deception 
and Legislative pas-sivity re<iuires that a means l>e created to discourage the 
prevailing tendency to covertip and nd.slead. Thus, it is my belief that the.se new 
sections I am proposing today would add .substantial weight to the .structural 
reforms contained in the bill. Iiideed, these provisions may ver.v well lie prer«i- 
uisites to an effective Division of Government ("rimes and Special Prosecutor 
because, as we have learned all too well the.se past ten years, false statements 
and secrecy forge the shield behind which government corruption and abuse of 
power occur. We must deter the potential liar and encourage the potential 
whistle-blower, or else most of the cn.ses the new pro.secutors should investigate 
will go unnoticed. The engine which H.R. 144715 constructs simply won't run with- 
out the fuel information provides. 

I think most of us recognize by now the fundamental imimrtance of reliable 
information to the operation of our government. We cannot have government by 
con.sent of the governed if we don't know what we are con.senting to. Electefl 
officials do not lead by nuslending. .\s Walter Lippmann noted. "It is sophistry 
to pretend that in a free country a man has .some sort of inalienable or Constitu- 
ti(uial right to deceive his fellow men." After a generation of Executive .sophis- 
try, after Vietnam, Watergate, and the CI.\, this nation and tlie Coi\gress deserve 
and demand the truth from its pul)lic sen-ants. .\nd I do not think it is far- 
fetched to assume tluit If the -Xinerican people do not get the truth—or if they 
believe tliey're not getting tlie truth—then onr exiteriment in democratic rule will 
so(m come to an end. 

My proposal is based on this fundamental principle. It is also predicated on 
the belief that tliere exists a si)ecial, Constitutional responsihlllty on the part 
of federal otficials or employees to provide accurate information when they 
aPi)ear before Congress. Clearly, the legislative branch cannot perform the duties 
as.signed to It by Article I of the Constitution when it is deceived by the Execu- 
tive branch. It caiuiot advise and consent on I'rtssidcntinl apiwintments, or 
oversee the agencies and programs It has devised, or design new laws to meet 
the needs of the American people unless it receives the facts, and the Executive 
branch remains the primary .s<jnrce for most of those facts. I.iylng, deception, and 
silence subvert tlie sepiratiou of powers doctrine, a cornerstone of our republic, 
by concentating power in the hands of those who know more than tlieir intendeil 
eipuils under the tripartite system. Unchecked, arbitrary i>ower .short-circuits 
the democratie process. 

It should be obvious that the repercussioas of secret Exivutive actions have 
ranged far beyond the absJract borders of democratic theory and constitutional 
law. We are continually learning about what one author calls the 'underside" 
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of onr recent history: an almost unbroken trail of attempted assasalnations, 
lirilies, burglaries, wiretaps and even entire wars which have been perpetrated 
in the Ameican people's name without their knowledge or consent. Let me briefly 
eite two examples from this history. 

In 1973 Senator Symington asked CIA director Richard Helms if his organiza- 
tion had tried to overthrow the Allende Government, if any money had been 
pussed to the Chilean President's opisonents, and if any attempt had been made 
t<.i prevent his original election in 1970. Helms answered no to all three ques- 
tiuns. Yet the 1075 Senate Select Committee on Intelligenee report on covert 
action In Chile makes it unmistakably clear that Helms willfnlly deceived 
Senator Symington, his colleagues in Congress, and the public at large on this 
mutter. 

I-ying to Congress and avoiding legal recrimination has benefltted Harry W. 
Sblaudeman, Deputy Chief of Mission in Chile at the time of the coup, in a 
more personal way. The only consetiuence he has suffered for giving me answers 
similar to those Helms gave Symington is a promotion to Assistant Secretary of 
State for Inter-American Affairs. We have thus sunk to the point where a public 
official actually reaps rewards for falsifying his account of serious misdeeds in 
which he participated to those charged with monitoring his actions. 

The first section of my proix)sed amendment is aimed, therefore, at bringing a 
Helms or a Shlaudeman to justice and, like most criminal laws, at deterlng 
future oflBcials or employees from doing what they did. I am also seeking to 
achieve a better balance l)etween the legislative and executive branches, and to 
restore a modicum of integrity to the national government a.s a whole. Since the 
stakes are high, the punishment is severe: live to ten yesirs in pri.son. I regard 
the willful deception of Congres.s as a high crime, on a par with bribery or trea- 
son, and stifficient groimds for impeachment. 

I'rosecution for this crime should not be initiated easily, lest it become a 
tool for witchhunts and more subtle forms of harassment. Hence the class of 
potential offenders is limited to public officials and em])loyees of the United 
States, those citizens who bear tlie extra resjxin.sibilities ns.socinte<l with the 
privileges of public power. The range of statements covered by this provision has 
been narrowed in two ways. First, the matter to which the statement relates 
must have been learned in the course of one's official duties, and second, such 
Statement must bear the j)Otential to affect the course or outcome of the Congres- 
sional proceeding at which it was made. These materiality tests. I l)elieve will 
screen out trivial and personal matters from the purview of the statute. 

The false statement offense includes a third test for prosecution, that the 
accused know, at the time the remark was made, of its falsity. This forestalls the 
Ijossibiiity of prosecution if the witness or speaker is innocently confused or 
ambiguous. One should not ha\e to be convinced of a statement's veracity before 
being allowed to express it liefore Coiigre.s.s, for opinion and si)eculation are in- 
valuable aspects of the free exchange of ideas so essential to our iwlitical process. 
Indeed, it is with au eye toward pi-eserving discourse to the fullest extent possi- 
ble that the proiX)sed statute caimot apply to press statements, interviews, con- 
ferences or other public appearances. The First Amendment welcomes rhetoric 
and hyperbole; to try and constrain free speech would be as unconscionable as it 
would be impractical. I should think, however, that opinion posing as fact could 
conceivably be termed a lie under the proposed statute if the person delivering 
it did so intentionally. 

I have excluded one common requirement for prosecution from this section, 
namely, that the false statement be given under oath. The existing perjury laws, 
to be candid, have shown themselves insufficient to the task at tiand. Further- 
Biore, not all congressional bodies i«)ssess the i>ower of subpoena or care to 
utilize it. If a civil servant doctors statistics in a written report to the House 
Merchant Marine and Fisheries Committee, or if the President of the United 
States does the same in a State of the Union address, Congress has been delib- 
erately misled, and I can find no rationale to condone It. 

The two most popular defenses of the right to He revolve about the need to 
keep national security secrets, or pressure from a suijcrlor where one's Job Is 
at stake. Neither defense, in my view, outweighs the necessary and proper clause 
of the Constitution. Secrecy, on the rare occasion when it is justifiable, can be 
maintained by Invoking the Fifth Amendment or in executive session. Obeying a 
snperlor's order is similarly inadequate; wliile lying to Congress does not ap- 
proach the Nuremberg crimes in magnitude, the principle still holds. Yet I do rec 
OKDlze the intricate circumstances that can develop in such a situation and 
this brings me to the second section of my proiMJsal. '      " 

79-831—-77 7 
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I shall only highlight the whistle-blowing portion of my amendment because 
It seems self-explanatory. It might well have been entitled the "Ernie Fitzgerald 
law", after the Air Force oflScial who lost his job after he exposed the huge cost 
overruns of the C-5A project. A future Fitzgerald should be allowed another 
option besides submission or resignation in protest, and my proposal would enable 
him or her to recover relief in civil court at any time. Moreover, if such civil action 
were instituted within one year of the information disclosure, the burden would 
be on the superior to demonstrate that the adverse action was taken for a dlfTcrent 
reason. This law would only apply to those in the competitive service, as Members 
of Congress retain a legally sanctioned discretionary jwwer over their employees. 

I am sure the subcommittee will give tliese proposals the most serious con- 
sideration and I look forward to their further refinement. While I admit that 
legislation is in no way sufficient to deal with the problem of Kxecutive branch 
misrepresentation of the facts before Congress, I believe the proposed amendments 
represent a long overdue first-step in addressing the problem of Execatire 
deception. 

SUMMABY  OF  CONGRESSMAN   HARRINGTON'S   PROPOSED   AMENDMENT  TO 
H.K. 14476 

The amendment would add two new sections to H.R. 14476, the Special 
Prosecutor Act of 1976. 
Otfenite of official false »tatement to Congress 

The first section stipulates that any officer or employee of the United States, 
Including the President and Vice-President, who makes a materially false state- 
ment to the Congress in session or committee shall be Imprisoned for five to ten 
years. Such a false statement must have been learned in an official capacity and 
bear the imtential to affect the course or outcome of the Congressional proceeding 
at which it was made. The accu.sed must further have had reason to believe the 
statement was false; the amendment deals only with willful, as opposed to 
unintentional deception. 

This proijosed statute differs from existing perjury and false statement laws 
In the .severity of punishment, the limited group of citizens to which It applies, 
and the absence of a required oath. The new Divi.sion of Government Crimes and/ 
or Temporary Special Prosecutor would be the prosecuting agents for this crime. 
Prohibiting reprisals against Federal employees who inform Congress 

The second .section, taken substantially from H.R. 5212, prohibits the taking 
of any adverse personnel action against an employee in the competitive service 
who discloses Information to the Congress in session or committee. (Congressional 
employees are excluded from tills provision, as they are wholly subject to the 
discretionary powers of the Members.) All competitive service employees are 
entitled under this section to seek civil relief. If the adverse action was taken 
within one year after the date of the disclosure. It Is presumed the disclo.sure was 
the reason for the action. 

A BILL To provide for a temporary special prosecutor In appropriate cases, 
and (or other purposes 

Be it enacted hy the Senate and House of Representatives of the United States 
of America in Congress assembled. That this Act may be cited as the "Special 
Prosecutor Act of 1976". 

OFFENSE  OF  OFFICIAL FALSE  STATEMENT TO CONGRESS 

SEC. 2. (a) Chapter 93 of title 18, United States Code, Is amended by adding 
at the end the following new section : 
"§ 1924. OCBcial false statement to Congress 

"(a) Whoever makes a material false statement relating to matters such 
person learned of in the capacity of an officer or employee of the Uuted St;ites 
(including a President or Vice President) having reason to believe such state- 
ment is false, in an official proceeding or other matter before the Congress, or 
either House of the Congress, or before any committee, subcommittee, or joint 
committee of the Congress or of either House of the Congress, anil does- not 
retract that statement as provldetl under subsection (b), shall be imprisoned 
not less than five years and not more than ten years. 
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"(b) Retraction of a false statement by the accused is a defense to a prose- 
cution nndor this section if sucli retraction is made before it becomes manifest 
to the accused that such false statement was material. It Is not a defense to such 
a prosecution that the accused Incorrectly believed such false statement was 
not material. 

"(c) As »ised in this .section, the term 'material' means having the potential 
to affect the course or outcome of the official proceeding or the disposition of 
of the matter in which the statement was made.". 

(b) The table of sections for chapter 93 of title 18, United States Code, is 
amended by adding at the end the following: 

"1924. Official false statejiieut to Congress.". 

PBOHIBrriNO  REPRISALS  A0AIX8T  FEOKRAL EMPL0TEE8  WHO IKFOKM  CONGRESS 

SEC. 3. (a) Chapter 75 of title "i, United States Code, Is amended by adding at 
tbe end the following: 

"SUBCHAPTER V—REPRISALS FOR GIVING INFORAUTION TO 
CONGRESS 

"§ 7541. Reprisals for giving information to Congress prohibited 
"No adverse personnel action shall be taken against an employee in the com- 

petitive service on account of such employee's disclosing any information to 
the Congress, to either House of the Congress, or to any joint committee, com- 
mittee or sulicommittee of the Congress or of either House of the Congress, or 
to any Member of Congress for tlie use of such Member in the official capacity 
of a Member of Congress. 
"§7542. Civil action; presumption 

"(a) Any employee against whom an adverse personnel action is taken in 
violation of section 7r)41 may recover appropriate relief In a civil action in the 
appropriate United States district court. 

"(b) The district courts of the United States shall have jurisdiction of civil 
actions under this section without regard to the amount in controversy. 

"(c) The taking of any adverse personnel action against an employee who 
discloses information to the Congress or to an entity within the Congress which 
is listed in subsection (a), if taken within one year after the date of such 
disclosure, creates the presumption in a civil action under this section that such 
adverse iiersonnel action was taken on account of such disclosure. 
"§ 7343. Definition of adverse personnel action for subchapter 

"As used in this subchapter the term 'adverse personnel action' includes any 
deprivation of employment in the competitive service, and any otlier adverse 
action with respect to the terms, conditions, compensation, or other benefits of 
such employment.". 

(b) The table of contents for such chapter 75 is amended by adding at the 
end the following: 

"SUBCHAPTER V—REPRISALS FOR GFVINO INFORMATION TO CONGRESS 

"7541. Reprisals for gldng information to Congress prohibited. 
"7542. Ci\il action; presumption. 
"7543. Definition of adverse personnel action for subchapter.". 

DIVISION  OP  G0\'EaNMENT  CRIMES 

TEMPORARY  SPECIAL PROSECUTOR 

SEC. 4. (a) Title 28, United States Code, is amended by inserting immediately 
after chapter 37 the following new chapter: * • • 

TESTIMONY OF HON. MICHAEL J. HARRINGTON, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 

Mr. HARRINGTON. Mr. Chairman, I am pleased to appear before the 
subcommittee today and endorse both the form and the intent of 
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the Special Proserutor bill. I commend the chairman for introducing 
this title of the Watergate Reorganization and Reform Act into tlie 
Honse; H.R. 14476 is ceitainly a distingnislied coda to a distinguished 
cai (>er in Congress, and an appropriate foUowup to your effort during 
the impeachment proceedings 2 years ago. 

I ]>ope that this bill will win" the rapid approval of our colleagues, 
and that we can also produce companion measui-es to the other, equally 
important titles of S. 4fl.'). pioviding legal counsel for the Congress 
and increased financial disclasure for the entire Federal Government. 

My specific purpose in coming here todaj'. however, is to urge that 
the subcommittee install two new sections in H.R. 14476, each of which 
addresses the critical problems of Government lying and deceptioa in 
this country. 

The fii-st section would create a new criminal offense—that of 
making official, intentional false statements to Congn»ss. The second 
section would prohibit reprisals against those Federal employees wlio 
furnish information to Congress. 

What wc really need is aji executive-legislative relationship based 
upon openness and candor, and I admit that legislative proposals by 
themselves cannot bring this situation al)Out. However, a long history 
of P]xecutive deception and legislative passivity requires that a means 
be created to discourage the prevailing tendency to coverup and mis- 
3ead. 
, Thus it is my belief that these new sections I am proposing today 
would add substantial weight to the structural reforms contained in 
the bill. Indeed, these provisions may very well be prere<]uisitea to an 
effective division of Government crimes and Special Prosecutor be- 
cause as we have learned all too well these past 10 yeare, false state- 
ments and secrecy forge the shield behind which Government corrup- 
tion and abuse of power occur. 

We must deter the potential liar and encourage the potential whistle 
blower or else most of the cases the new prosecutoi-s should investigate 
will go unnoticed. 

The engine which H.R. 14476 constructs simply will not nin with- 
out the fuel information provides. 

I think most of us ret'Ognize by now the fundamental importance 
of reliable information to the operation of our Government. We can- 
not have government by consent of the governed if we don't know 
w hat we aie consenting to. Elected officials do not lead by misleading. 
As Walter Lippmann noted, "It is sopliistry to pretoiul that in a free 
country a man has some sort of inalienable or constitutional right to 
deceive his fellow men."' 

Well, after a generation of executive sojjhistry, after Vietnam. 
Watergate, and the (1IA. this Nation and the Congress deserve and 
demand the truth from its public servants. And I do not think it is 
far-fetched to assume tliat if the American people do not get the 
truth—or if they believe they are hot getting the truth—then our 
experiment in democratic riile will soon come to an end. 

My proposal is ba.sed on this fundamental piinciple. It is also predi"- 
Gated on the belief that there exists a special, constitutional respon- 
sibility on the part of Federal officials or employees to provide ac- 
curate iiiforuiation \Yhen they appear before Congress. 
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Clearly the legislative branch cannot perform the duties apsicfned 
to it by article 1 of tlie Constitution when it is deceived by the execu- 
tive brandi. 

It cannot advise and consent on Presidential appointments, or over- 
see the afrencies and programs it has devised, or design new laws to 
meet the needs of the American people unless it receives tlic facts, and 
the executive branch remains the primary source for most of those 
facts. Lying, deception, and silence subvert the separation of powers 
doctrine, a cornerstone of our Republic, bj concentrating power in the 
hands of those who know more tlian their intended equals under the 
tripartite system. Uncliecked, arbitrary power sliort circuits the demo- 
cratic piwess. 

It should be obvious that the i-epercussions of secret executive 
actions have ranged far beyond the abstract borders of democratic 
tiieorj- and constitutional law. We are continually learning about what 
one author calls the "underside" of our recent history; an almost 
unbroken trail of attempted assassinations, bribes, burglaries, wire- 
taps, and even entire wars which have been perpetrated in the Ameri- 
can people's name without their knowledge or consent. Let me briefly 
describe two examples of this history. 

In 1973 Senator Symington asked CIA Director Richard Helms, if 
his organization had tried to overthrow the Allende government, and 
if any monej' had been passed to tlio Chilean President's opponents 
and if any attempt liad been made to prevent his original election in 
1970. Helms answered no to all three questions. Yet the 1975 Senate 
Select Committee on Intelligence report on covert action in Chile 
makes it unmistakably clear that Helms willfully deceived Senator 
Symington, his colleagues in Congress, and the public at large on this 
matter. 

Lying to Congress and avoiding legal recrimination has benefited 
Harry W. Shlaudeman, Deputy Chief of Mission in Chile at the time 
of the coup, in a more pereonal way. The only consequence he has 
suffered is a promotion to Assistant Secretary of State for Inter- 
American Affaire. We have thus sunk to the point where a public 
official actually reaps rewards for falsifying his account of serious 
misdeeds in which he participated to those charged with monitoring 
his actions. 

The first section of my proposed amendment is aimed, therefore, at 
bringing a Helms or a Shlaudeman to justice and, like most criminal 
laws, at deterring future officials or employees fi"om doing what they 
did. I am also seeking to achieve a better balance l)etween the legis- 
lative and executive branches, and to restore a modicum of integrity 
to the National Government as a whole. 

Since the stakes are high, the punishment is severe, .5 to 10 years in 
prison. I regard the will full deception of Congress as a high crime, 
on a par with bribery or treason, and sufficient grounds for 
impeachment. 

Prosecution of this crime should not be initiated easily, lest it be- 
comes a tool for witch hunts and more subtle forms of harassment. 
Hence the class of potential offenders is limited to public officials and 
employees of the ITnited States, those citizens who bear the extra 
responsibilities associated with the privileges of public power. The 



range of statements covered by this provision has been narrowed in 
two ways. 

First, the matter to which the statement relates must have been 
learned in the course of one's official duties, and second, such state- 
ment must bear the potential to affect the course or outcome of the 
congressional proceeding at which it was made. 

These materiality tests, I believe will screen out trivial and per- 
sonal matters from the purview of the statute. 

The false statement offense includes a third test for prosecution, that 
the accused know, at the time the remark was made, of its f alsitj*. This 
forestalls the possibility of prosecution if the witness or speaker is 
innocently confused or ambiguous. 

One should not have to be convinced of a statement's veracity before 
being allowed to express it before Congress, for opinion and specula- 
tion are invaluable aspects of the free exchange of ideas so essential to 
our political process. 

Indeed it is with an eye toward praserving discourse to the fullest 
extent possible that the proposed statutes cannot appty to press state- 
ments, interviews, conferences, or other public appearances. 

The fii-st amendment welcomes rhetoric and hypeibole; to try and 
constrain free speech would lie as unconscionable as it would be im- 
practical. I should think, however, that opinion posing as fact could 
concei\al)ly bo termed to lie under the proposed statute if the person 
delivering it did so intentionally. 

I have excluded one common i-equircmcnt for prosecution from this 
section, namely, that the false statement be given under oath. The exist- 
ing perjury laws, to be candid, have shown themselves insufficient to 
the task at hand. 

Furthermore, not all congressional bodies possess the power of 
subpena or care to utilize it. If a civil servant doctors statistics in a 
written report to the House Merchant IVIarine and Fisheries Commit- 
tee, or if the President of the United Stntes does the same in a state of 
the Union address. Congress has been deliberately misled, and I can 
find no rationale to condone it. 

Tiie two most popular defenses of the right to lie revolve around the 
need to keep national security secrets, or pressure from a superior 
where one's job is at stake. Neither defense, in m}- view, outweighs the . 
necessary and proper clause of the Constitution. 

Secrecy, on the I'are occasion when it is justifiable, can be maintained 
by invoking the fifth amendment or in executive sessions. Obeying a 
superior's order is similarly inadequate. While lying to Congress does 
not approach the Nuremberg crimes in magnitude, the principle still 
holds. Yet T do recognize the intricate circumstances that can develop 
in such a situation, and this brings me to the second section of my 
proposal. 

T shall only highlight the whistle-blowing portion of my amend- 
ment because it seems self-explanatory. It might well have been 
entitled the "Ernie Fitzgerald law" after the Air Force official who ' 
lost his job after he exposed the huge cost overruns of the C-5A 
project. 

A future Fitzgerald should be allowed another option besides sub- 
mission or resignation in protest, and my proposal would enable him 
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or her to recover relief in civil court at any time. Moreover, if such 
civil action were instituted within 1 year of the information dis- 
closure, the burden would be on the superior to demonstrate that the 
adverse action was taken for a different reason. 

This law would only apply to those in the competitive service, as 
Members of Congress retain a legally sanctioned discretionary power 
over their employees. 

I am sure the subcommittee will give these proposals the most 
serious consideration and I look forward to their further refinement. 
While I admit that legislation is in no way sufficient to deal with the 
problem of executive branch misrepresentations of the facts before 
Congi-ess, I believe the proposed amendments represent a long over- 
due first step in addressing the problem of executive deception. 

ilr. Cliairman, I perhaps should add that I am pessimistic of any 
legislation I can conceive of being used as a substitute for what I 
believe should be a far more firm expression of congressional intent 
on these points. 

This amendment does try to taper itself to the concerns of the first 
amendment. But it probably just at bottom expresses some sense of 
my exacerbation with the Congress as a body, our willingness to en- 
gage in avoidance and deliberately stay away from inquiring into 
areas where tliere is a strong public interest and right to know. 

I don't think any of these things can be legislated. But I think if 
we try to show tiiat we are conscious of what a relationsliip between 
the executive and legislative branches should be, we may very well 
be raising that concern to a greater level than we have done to date. 

The pessimism I have runs to my own sense of how we operate 
day to day. It derives from our enforcement, in a very narrow way, 
of the recjuirement to disclose, under tlie Hughes-Kyan amendment 
to the foreign aid bill of 1974, secret CHA involvement in other coun- 
tries designed to affect the military or political balance of those 
countries. Likewise it derives from the treatment by the Senate of 
serious instances of lying by Hariy Shlaudeman, where there was 
little more than a murmur on the floor of the Senate. He was ques- 
tioned, and responded falsely about the very area of the world in 
which he participated in the early 1970's, in a very negative way. I 
offer these examples to raise the question of what we do about official 
lying as a way of life and what we have done toward condonnation 
of it by our silence. If we are going to have any effect at all on this 
fesue, it is my hope that we make an effort, at least to raise the level 
of congressional concern and public visibility of this very serious 
problem. 

I hope, really, that this amendment offers a push to get us to do a 
little bit more. I think we should feel comfortable to challenge the 
language often used by executive branch officials to avoid giving us 
the specifics we have a right to know about. That is my under]ving 
concern and one that, based on past experience, I don't really have 
a great deal of optimism for. 

But I urge the committee, given the record of the last dozen years 
of official efforts at evasion and avoiding responsibility, to focus its 
deliberations on this very serious problem. 

Mr. HuNOATE. Thank you. We will proceed under the 5-minute 
rule. Mr. Wiggins? 
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Mr. W106IN8. TliB thrust of your amendment is to propose a new 
crime. The crime would be to misrepresent to Congress or « a co.n- 
mittee of the Congress by certain classes of people in<^l»ding t o 
President and Vice President. Is the st.Uute applicable to everj wit- 
ness before the Congress including youj-self, for example. 

The thrust of it is to punish lying. Normally lying is a knowing 
misstatement of a material fact but you do not mclude m your pro- 
posal the necessity of an oath being administfired, is that correct i 

Mr. HARRINOTOX. That is correct. 
Mr. WIGGINS. The word "knowing" does not appear. You used in- 

stead the words "having reason to believe" sucli statement is fal.ie. 
That reminds me of negligence: for example, a ]>erson having i-eason 
to l)elieve something is tnie but does not believe it is true, he is 
negligent in failing to believe it is true. 

I believe we might be punishing negligence by severe discrimina- 
tions. Do you want to comment on that ? 

Mr. ITARRINOTON. I am gainincr increased appreciation for the nu- 
ances of language as a result of the sprinsr primniies and the conven- 
tion season, as recently as the convention of the American I^egon 
denling with the Vietnam war deserters. 

Different people are able to extract different meaninars from a 
choice of words and one should be verv careful about what is intended 
in fl statement. 

To try to explain again what T seek to address—we are not trving 
tn offer this amendment as an art form that has been perfected^ 
What T f»m really lookinnr for is to find a veliicle to come in here nnd 
nsk the Concrese. nnd the committee that has tjiken responsibility 
on th^s isssii". to address the Question of what we should do from the 
renr^rd '^f offifial decpntion wp have sppn develop. 

Ppopip come in and deceive us, and we. probably don't even need 
Ipmplation whpn it comes to the question of taking them on oncp in 
awbilp and dpmandiner the truth. Absent that. T am trsnng to say, 
with the admitted imperfections, that one of the thin2T=! that has poured 
the American people on the Consrress is the svstematic abuse we 
accent from the Executive, particularly on the right of the public and 
the Consrress to be told the truth. 

Not hvperbolp, not avoidance, but somethino: approximating a 
foj-thright effort at telling the Congress and the public what is actually 
going on—that is the goal. "WTiatever you do witli the specifics of an 
amendment is fine with me, but I hope you will wrestle with it and 
I hope you appreciate what I consider to be the most serious of prob- 
lems we face, a government which I'eservcs to its own determination 
when to tell people a selected version of the facts. 

Mr. WiOQiNs. Do we have the bizan-e situation of everyone not a 
Member of Congress being subject to criminal sanction because of an 
outright lie to the Congress but the Congre-ssmen themselves are 
privileged to lie on the floor and in committee since their statements 
are not subject to being questioned ? 

Mr. HAKBTNOTON. I suppose we are going to have, as long as the 
human condition is prevailing, some ne^aratives built into the system. 
In giving equity before the law, I find myself without any particular 
problem and would feel that any concerns about freedom of speech 
being preserved in that area slioidd fall before the right to expect the 
truth from public servants. 
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Mr. WiGoiNB. You do understand that your proposal would not 
apply to statements made by Members of Congress on the floor oe 
before any congressional committee? 

Mr. HAHBINOTOK. I understand there are inherent limitations im- 
posed by the Constitution. I am not offering this amendment as a total 
answer and would welcome improvement. I ask the committee to 
address tha problem of a tolerance of deception and a misuse of 
language in a premeditated way by the Executive, particularly over 
the last 12 to 15 years. 

Mr. WiooiNS. If the problem is deception—and I agree it is a prob- 
lem—is it necessary to have a new statute? Isn't it adequate that we 
swejtr the witness and once that witness is sworn, he is subject to the 
perjury statutes, whether it be the President of the United States or 
anvone else and can be prosecuted ? 

Mr. HARKINOTON. I could not agree with you more. I think if we 
]jse the powers wo have, I don't think we need a new statute. Frankly 
if we use the confirmation power in the Senate with greater emphasis 
on reviewing the conduct of the individuals involved, as well as other 
existing tools to insure accoimtability, we could solve this without 
thinking about any new would-be criminal statute. 

In the Shlaudeman incident in the summer of 1974 before an Inter- 
national Relations Subcommittee, I asked that Shlaudeman be sworn, 
and waa told by the chairman that it was not the practice of the sub- 
committee to swear in witnesses. 

I am really agreeing with you. There may be problems with the 
proposed language. In one sense, there is no need for anvthing more 
than what we have. It comes down to whether we are willing to con- 
front this situation. Somehow or other, there should be recognition 
that there is some joint culpability: the Congress, by going along, 
and the Executive, by saying you can lie to congressional committees 
and net away with it. 

Mr. HuNGATE. Mr. Drinan ? 
Mr. DRINAN. Thank you, Mr. Chairman. T have a personal interest 

in this matter becaiise I da=?paired, like you. over the action of Mr. 
Helms when he, shall we say, misstated things in the Senate. I intro- 
duced a bill of impeachment since he still is the Ambassador to Iran. 
I have trouble with whether or not your bill would in fact have been 
sufficient for the. Attorney Geneniror a Special Prosecutor to have 
moved afrainst Mr. Helms. 

Mr. HARRTNOTON. We are getting into an area that is not only legal 
but political. Should there be a predisposition on the part of the At- 
torney General, there is enough evidence to move against him with or 
without my bill. I don't think mv bill would add or detract from that. 

Mr. DRTNAK. It says such a false statement must be learned in an 
official capacity and bear the potential to affect the course or outcome 
of the congressional proceeding. 

T am not entirelv certain that was fulfilled in the Helms incident. Do 
Tou have nnv problems with the bill filed by our distinguished chair- 
iTian. Mr. Hungate? Are you satisfied that we should have a Special 
Prosecutor triggered by the events that the Hungate bill recommends? 

Mr. HARRINOTON. Yes: T am. I testified to the Pike committee that 
I (houp-ht it was impossible to expect either branch to engage in self- 
evaluation. 
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Mr. DRINAN. YOU would be opposed to the subcommittee bill for a 
Special Prosecutor? 

Mr. HARRINGTON. I would like to see an office permanently estab- 
lished. If we are talking about only the length of time that we would 
envision this existing, I would disagree with this bill. 

Mr. DRINAN. The President appoints a Special Prosecutor. At our 
last hearing, five or six Senators came here and the Attorney General 
said that this, in effect, appoints a second Attorney General. 

You are satisfied with the Special Prosecutor as triggered by the 
Hungate bill ? 

Mr. HARRINGTON. Yes. 
Mr. DRINAN. I thank you for that. We will have some testimony 

about this later on. I won't take my full 5 minutes but I want to say 
now that I may have to go to another subcommittee where they need a 
quonim to mark up some bills. I welcome Mr. Ruff, the Watergate 
Special Prosecutor and my good friends, Albert Jenner and Sam 
Dash. I thank you for your contribution, Mr. Harrington. 

Mr. HUNGATE. Mr. Hyde ? 
Mr. HYDE. Thank you. 
Has Senator Symington or Senator Church submitted Mr. Helms' 

contradictory statement to the Justice Department for possible 
prosecution ? 

Mr. HARRINGTON. Material has been submitted and has been re- 
quested by the Justice Department. 

Mr. HYDE. Have Senators Symington and Church submitted  
Mr. HARRINGTON. Taken the initiative, no 
Mr. HYDE. Why would they not be as outraged as j-ou and seek some 

prosecution ? 
Mr. HARRINGTON. I don't know if I can put myself in a position to 

evaluate why a number of things happened. 
Mr. HYPE. You are not accusing them of some lack of moral sensi- 

tivity, I take it ? - 
!Mr. HARRINGTON. I categorized it as a lack of stomach on the part of 

all of us to deal with this more firmly. 
Mr. HYDE. YOU say we must deter the potential liar and encourage 

the potential whistle blower. I t:ike it that is not an endorsement of the 
People's Bicentennial Commission to the wives of executives to blow 
the whistle on their husbands, is it ? 

Mr. HARRINGTON. I find myself somewhat sensitive to that, given 
an experience I had at tlie hands of a couple of other committees 
around here. It is designed not necessarily to engage in areas that are 
of the kind you describe, but matters that go to the basic question of 
life or death of people in this country and go to the core of whether 
or not this j)rocess that we have taken some pride in is going to be 
different at all. 

Any scope you want to attribute to it is all right with me. There is 
sometliing seriously wrong with our system when you need a code of 
conduct for people in public office instead of being candid. 

Mr. HiTOE. You said that there has been a pattern of deception over 
the last 12 or 13 yeai-s. Have you read the book Intrepid by William 
Stevenson ? 

Mr. HARRINGTON. I read a portion of the book. 
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Mr. HTDE. If you have i-cacl tliat book surely you realize that Presi- 
dent Franklin Delano Koosevelt was the granddaddy of the execu- 
tive deception, is that not true ? 

When it comes to murders by the British Intelli^nce—if it is 10 per- 
cent true, executive deception did not suddenly spring on the Washing- 
ton scene 12 or 13 years ago, did it ? 

Mr. HARRINGTON. I have no problem in sharing your interpretation. 
The effort I have made in suggesting that theory was not. as I not 
very clearly indicated, to single out one party or the other, because I 
draw little distinction in conduct of a number of officeholders. When 
we take what I think is one of the most significant decades in the ex- 
perience of this country's history, the origins of the war in Southeast 
Asia, we begin to sec the decline in public confidence in the public 
officials. 

Perhaps you are going back to the origins but I am trying to pick 
a relevant period. 

Mr. HmE. I think it is helpful for people to have a sense of history 
and put things in perspective. For the moral outrage to bubble to the 
surface following Watergate lacks a certain sen?e of history when this 
has been an unhappy aspect of the Government for many, many years 
and it seems to me a far greater degree on the part of Mr. Roosevelt. 

Lot me ask you this: In commenting on your two suggested amend- 
ments which I do think have merit, I would like you, if you could, to 
try and put your mind to coming up with some measures, maybe a 
third measure, that would assist in prosecuting congressional abuses as 
well as executive abuses. 

Lately we have seen the tremendous potential for congr-essional 
abuses, campaign abuses, saying, taking $900,000 in Presidential debts, 
compromising them for a nickel on the dollar and then permitting tax 
deductions for those people as bad debts. 

Taking $300,000 from a Presidential campaign, switching it to a 
Senatorial campaign and compromising the Presidential debt which 
may not bo illegal, but this i.s part of tlie whole picture. I hope we can 
be just as sensitive to that as we are to executive abuses. 

Mr. HAKRIXGTON. I appreciate your feeling. 
Mr. HuxGATE. Mr. ilczvinsky ? 
Jlr. MEZVIXSKY. I want to thank you for your testimony. 
I have one point on the proposal to piohibit reprisals against Fed- 

eral em]jloypes who make information available to Congress. I notice 
the aniendmont seeks to protect those who disclose inforir.ntion to tlie 
Congress in session or committee. Why do you restrict it in that way, 
Mr. Harrington? What about the possible problems arising from 
people giving information to Members of Congress when we're not in 
.session ? 

Mr. HAiunxoTOX'. The problem we felt most serious was not the one 
of dropping a package by Jack Anderson's door or visiting quietly a 
jVIember but in the course of the somewhat more official and visible por- 
tion of congressional activity, where veiy little of this conduct has 
been a noticeable part of that life style. 

It is designed to try to get at encouraging the hearing process to be 
something more than an irrelevant exercise when it comes to many of 
these committees getting useful information out of witnesses. 
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; With or without this statute, information will get out to sources in 
tlie news media. Again I go back to my reaction to Mr. Wiggins' con- 
cern about some of the language. 

I don't offer this as any definitive effort dealing with the problem. I 
am suggesting that you concern yourselves with it in the coui-se of 
marking up this legislation. 

Mr. MEZVINSKY. Yes. I agree that the whistle blower section deserves 
such attention because too many times officials go after the whistle 
blowers rather than those they blow the whistle on. 

I thank you. 
.   Mr. HuNOATE. Ms. Holtzman. 

Ms. HOLTZMAN. Thaiik you, ^Ir. Chainnan. 
I think, Mr. Harrington, you point out sonie important areas where 

a Special Prosecutor ought to have jurisdiction and areas in which the 
Sublic interest needs to he protected, for example, insuring that a Presi- 

ent or a Vice President of the United States is not materially mis- 
leading Congress or the public and considering if there should be 
penalties for that. 

One of the matters that concerns me a great deal is the fact that 
throughout the operations of the present Special Prosecutor's Office, 
there seems to have been very little attention paid to any matters con- 
nected with false statements that were made to the Congress, for 
example, during the Cambodia bombing. Official documents were 
tampered with, were changed, were falsely presented to the Congress. 
If you look at the report that was issued by the Watergate prosecutor 
in 1975, this does not seem to have been investigated. 

Perhaps Special Prosecutors in the futuie may feel that this kind of 
lying to the Congress through tampering with the official records is an 
action that can be condoned. I don t believe it can be and I think it is 
a very serious matter. I would hope that any Special Prosecutor that 
is confronted with that kind of conduct would not say "This is a po- 
litical matter and a President can always lie," It is important that you 
have suggested these amendments. 

Mr. HARUINOTON. I am not trying to establish high marks for naivete 
about a matter which is essentiafly different. As I have said, I am 
trying to raise some interest in this problem. I don't offer this as an 
art form. I wanted a vehicle to come in and say we oiiglit to concern 
ourselves with this problem, however you choose to, and to give this 
issue some weight. 

The American public's negative feeling toward their Go%-ernment is 
the result of the people's being deceived. They don't feel they can be- 
lieve what the President is saying. I hope you give some weight to 
creating a situation which I think could oe better dealt with without 
creating legislation, if only we had the will to deal with it. 

I think tliis is something that ought not escape the attention of this 
committee. I still go back to the feeling that if we don't do it with 
some of the generals we have had before us, a couple of the privates 
would be the best thing in the world to get the message to the 
Executive. 

I have not seen a willingness on the part of the Senate to do it. 
Mr. HuNOATE. Mr. Harrington, how would your amendments or pro- 

posed amendments to the special prosecutor bill affect the Shlaudeman 
case? 
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Mr. HARRINGTON. "We could have had prosecution from testimony 
heard in June 1974. 

Mr. HTTNOATE. You raise a very interesting: que.=tion about state of 
the Union messages. I can't imagine them being under oatli, but I can 
see your point that tlie public could be misled by it. 

What about the word "knowing" i Would you have an objection to 
that word being inserted ? 

Mr. ILvRRixGixix. I would have no objection, if only you would deal 
•with the problem. 

Mr. HuNQATE. I take it—let me see if I have this straight—as a 
concept, you favor the existence of a Special Prosecutor, the provi- 
sion for a Special Prosecutor? 

Mr. HARRINGTON. Yes. 
Mr. HuNGATE. Would you prefer that that office be permanent or 

that that office be temporary ? On an ad hoc basis, for instance. 
Mr. HARRINOTON. I expressed the preference for it being permanent 

but it might very well develop into a branch of its own. I would like 
to think of some less suggestive term tlian Special Prosecutor with 
the history it has had. 

Mr. HuNGATE. The Senate bill proposes one term of 8 years duration 
to which you could not be rcappointed. Would you agree with that 
concept or not? 

Mr. HARRINGTON. I don't want another FBI situation, with a near- 
permanent director. 

Mr. HcNGATE. Various types of appointments have been suggested: 
By the President, by the Attorney General, or by the courts. Would 
you have a preference in those areas as to how such an official sliould 
be selected ? 

Mr. HARRINGTON. I think the method worked out, given the fact 
that we had such pressures withstood, during the Cox-Jaworski pe- 
riod, coupled with the President making cei-tftin assurances, is satis- 
factory. 

Mr. Ht'NGATE. Thank you. 
Any further questions? Thank you very much, Mr. Harrington. 
Mr. HARRINGTON. Thank you, Mr. Chaiiman. 
Mr. HuNOATE. The next witness is Mr. Charles F. C. Ruff, Water- 

gate Special Prosecutor. You have a prepai-ed statement. Without 66- 
jection, it will be made a part of the record at this point. 

You mav proceed as you see fit. 
[The statement of Charles F, C. Ruff follows:] 

STATEMENT OP CHARLES F. O. RUFF, SPECIAL PBOSECDTOR, WATEBOATE SPECIAI. 
PKOSECCTION FORCE 

Mr. Chairman and Members of the Subcommittee: I very mnch appreciate 
the opportunity to appear before you in connection with your discussion of H.R. 
14470. Recognizing that others have addressed in detail the complex constita- 
tlonal Issues raised by the various proposals which have been made for tha 
creation of temporary and permanent special prosecutors, I will confine my re- 
marks to those practical concerns that seem to me to require tJie couslderation 
of the subcommittee. 

I think it is fair to say that all who have labored to create a workable mech- 
anism for the appointment of a special prosecutor have had in mind the 
importance of striking the appropriate balance between the need to instire 
the reality and appearance of impartiality in the enforcement of the criminal 
laws, on the one hand, and the need to insure the continued vitality of exist- 
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hig Institutions of government on the other. TTnder the pressure of truly unique 
circumstances, existing structures did succeed in meeting the needs of the 
country In a period of crisis, albeit, in fact, tlirougli the creation of a new box 
in the orgauljiatlonal chart. A combination of senatorial pressure through the 
process of advising and consenting, congressional oversight, scrutiny by the 
press, and judicial resolution of sensitive constitutional questions enabled the 
Watergate Special Prosecutor to play his assigned role in the joint effort to 
resolve that crisis. 

The question then is whether the temporary revision of the organizational 
chart should be made permanent as a safeguard against the recurrence of crisis 
or as a readily available mechanism for its resolution. The bill now before 
the subcommittee would answer that question by eschewing any permanent 
change in the existing structure but providing for continuing judicial and public 
supervision of the Attorney General's exercise of his prusecutorial discretion. 
S. 495 as passed by the Senate would answer the question by depriving the 
Attorney General of his discretion in certain defined areas. Although the process 
created by H.R. 14476 is, in some resi)ects l)oth unwieldly and unwise, the thesis 
of tli.1t hill Is. I submit, far more consistent with our povernmontal structure 
and far less likely to damage the institution which will, for better or for worse, 
retain responsibility for day-to-day federal law enforcement. 

H.R. 1447« would require. In cases other than those calling for automatic 
apiwlntment of a special prosecutor, that tlie Attorney General report to the 
specially constituted court whenever a matter comes to his attention involving 
the appearance of a conflict of interest and thus subject his prosecutive judgment 
to judicial review imder the extremely broad standards set ont in section 5£K4(c). 
If this bill did no more than require centralized decision-making in potentially 
sensitive cases and provide for some outside review of the prosecutive decision 
where there was a substantial risk of seeming partiality, I would support it, 
but I submit that it unnecessarily intervenes In .situations where existing pro- 
cedures already provide the required safeguards. 

Abuse of prosecutorial discretion is not a problem imlque to cases involving 
high-level government otiicial.s: it may (X'cnr in any case, and the courts have 
come to grips with it on numerous occasions. The one exercise of discretion 
which is generally not subject to scrutiny, however. Is the decision not to pros- 
ecute, and it is to this tyiie of decision that any legislation should be addressed. 

If an Attorney General decides to bring an imwarranted prosecution against 
an individual out of partisan motivation, his decision is public and subject to 
correction by court or jury. Admittedly, the defendant will have suffered in- 
jury, but that evil, as great ns it is. does not warrant the creation of a new 
institution of government. If the Attorney General immunizes one of several par- 
ticipants in a crime becau.se of imi>roper motives, that judicial review, the fact 
of its having been made will expose the Department of .Tustlce to public and 
congressional criticism. The evil which cannot now be reached is the improperly 
motivated decision not to prosecute, or Indeed not to investigate, which never 
becomes public. 

It seems wholly legitimate to centralize the prosecutive decision, and thus 
responsibility, in the Attorney General in a defined class of cases where there 
is a risk of serlons abuse and to require hlnj to accotint to another authority 
where he decides not to go forward—that is, not to subject his decision to exist- 
ing methods of review. As H.H. 14476 is now written, however, the Depart- 
ment of Justice will constantly be faced with the i)rosi)ect of abandoning those 
cases which are most likely to call for the accnmuljited experience and skill its 
attorneys represent and with the need to justify the proj)riety of its conduct 
jind to defend its ability to do its job in a professional manner. I submit that 
this prospect can have only a deleterious effect on the Department's ability to 
attract the best lawyers at all levels. 

If the Department is to regain the confidence of the public In Its ability to 
enforce the law fairly and competently, a goal which I see as the first impor- 
tance, it must be perceived as handling both the easy cases and the hard case» 
With equal effectiveness. 

On a secondary point, I find the proposal for triggering tile reporting process 
Kv means of citizen's complaint extremely troublesome. As now drafted, the bill 
would i)ermlt any i)erson to litigate the Attorney General's right to retain juris-- 
diction on only the flim.stest of allegations. My experience In this area would in- 
dicate that, even If the bill were amended to require some specificity in the 
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allegation, there would still be an extraordinary percentage of totally unfounded 
or improperly motivated charges. Further, the bill would provide a forum for 
these complaints in which Illegitimate accusations could be aired in a context 
which would give them undeserved credibility. If any significant number of 
public corruption cases had been developed as the result of citizens' complaints, 
there might be some justiiication for the proposed procedure; unhappily, I know 
of none that have. 

It seems entirely appropriate to legislate an efficient procedure for appoint- 
ment of a temporary special prosecutor when one is needed, and to that extent 
a bill requiring such an appointment in the truly extraordinary case, one In- 
volving the highest officials of the Executive Branch or one in which any par- 
ticipation by the Department of Justice would give the apiiearanoe of Impro- 
priety, would perform an Important service. 

It seems possible, too, for such a bill to provide a mechanism for checking 
the most severe abuses of prosecutorlal discretion without interfering unduly 
in the ongoing operations of the Department of Justice. With no particular pride 
of authorship but only to suggest one alternative formulation, I have attached 
a draft of a proposed revision of sections 5&4 and 595 of H.H. 14476 which I 
believe would meet the public's concern for Insuring Impartial law enforcement 
as well as the public's interest in preserving a strong and effective Department 
of Justice. 

Implicit in my comments on H.R. 14476 is the belief that the creation of a 
permanent special prosecutor, as proposed in S. 4!)5, would be counterproductive. 
Although nominally a part of the Department of Justice, the siJeclal prosecutor 
-would, over a relatively wide range of matters, serve as an Independent Attorney 
General, removable only for "extraordinary Improprieties." The Report of the 
Watergate Special Prosecution Force, issued in October lt>75, has set forth 
certain of the dangers inherent In such an Independent office, and 1 will not re- 
peat them here except to stress the substantial risk that there will be created a 
wholly separate body of law enforcement policy and the concommitant risk that 
similar cases will be treated in dissimilar fashion depending on the official 
status of the individual involved. This is not to say that existing departmental 
l>ollcies should be followed merely because they exist; to the contrary, on oc- 
casion the Watergate Special Prosecution Force has specifically adopted posi- 
tions on issues of law or on the treatment of certain types of cases in direct 
conflict with ix>sitions taken by the Department. But these decisions should be 
taken only In the most unusual cases and only after thorough review of the 
basis for existing policy and the justlflcation for rejecting it. 

To illustrate my concern, under S. 495 the special prosecutor would have 
jurisdiction over all matters involving the President and Members of Congress, 
but the newly-formed Office of Government Crimes would have jurisdiction 
over campaign llnanclng violations. Presumably, the largest number of such 
violations would involve candidates for the Congress or for the Presidency and 
would, therefore, fall within the purview of the special prosecutor, but who then 
would construct an integrated and consistent enforcement policy in this area'^ 

S. 405 has the not considerable virtue of simplicity, at least when compared 
to the complexities of H.R. 14476, and I have no doubt that a permanent si)ecial 
prosecutor could function in the De{)artment with suiHclent indeiwndence de- 
Iiendlng, of course, on the quality of the persons appointed to that iiosltion and 
to the position of Attorney General. A separate budget, confirmation by the 
Senate, and, to some extent, the history of the Watergate Special Prosecutor's 
relationship with the Department make me confident that the mechanics of the 
proposal would work. I am less confident, however, that the long-term effects of 
such institutional restructuring would be beneficial to the public Interest. 

PBOPOSED REVISION OP SECTIONS 594 AND 595 

The following is a proi>osal for revising sections 594 and 595 of title 28, United 
States Code, as they are presently contained in H.R. 14476. The theory of the 
proiwsed revision is to require the appointment of a temporary special prosecutor 
in a very limited class of cases having the greatest potential for real or apiMirent 
partiaUty in the making of the prosecutlve decision and to centralize In the 
Attorney General the responsibility for the prosecutlve decision in a second 
class of cases subject to limited judicial review. 
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The proposed revision would retain the basic requirement that the Attorney 
General appoint a temporary special prosecutor whenerer a conflict of Interest 
exists but would make clear that such appointment would be necessary only In 
the event that disqualification of the Attorney General or other Department of 
Justice officers would be Insufficient to eliminate the conflict Where the Presi- 
dent, Vice President, Director of the Federal Bureau of Investigation, or any 
cabinet officer is the sul>ject of an Investigation, appointment of a special prose- 
cutor would be mandatory. Where a Member of Conp^ns or federal judge Is the 
subject, the Attorney General would be required to make the prosecutlve de- 
cision on the recommendation of the Assistant Attorney General for the Divisltm 
of Government Crimes [or the Director of the Office of Government Crimes under 
S. 4»3] and would be required to report to the siiedally-constltuted court if he 
decided not to bring charges. Where the subject of Investigation is an Executive 
Branch or congresssional employee salaried at Executive Level V or above, the 
Attorney General would again make the prosecutlve decision on the recommenda- 
tion of the Assistant Attorney General but would report to the court only If he 
decided not to bring charges against the latter's recommendation. 

On receipt of a report from the Attorney General, the court would be em- 
powered to appoint a temporary special prosecutor only If it found that a con- 
flict of Interest existed that could not be cured by disqualification of one or 
more l>epartm('ut of Justice officers and that the Attorney General had clearly 
abused his discretion In deciding not to bring criminal charges. 

Although this proposal would infringe to some extent on the usually unchecked 
prosecutlve discretion of the executive. It would not pose problems of constitu- 
tional dimension since the temporary special prosecutor would be an officer of 
the Executive Branch and would be free to exercise his ovni discretion In 
deciding whether or not to prosecute. 

The remainder of the proposed revision would set out the powers of the 
temporary special prosecutor (essentially those of the Attorney General) ; pro- 
vide for his removal and for a challenge of that removal; and permit the assign- 
ment of new matters to an existing special prosecutor. 

[Bracketed material refers to the provisions of S. 4!)o.] 
§594.   Standard for appointment of temporary special prosecutor 

(a) If the Attorney General, upon receiving information, allegations, or 
evidence of any federal criminal wrongdoing, determines that a conflict of 
interest as defined in subsection (b), or the appearance thereof, would exist If 
any officer or employee of the Department of Justice were to participate in any 
investigation or prosecution resulting from such information, allegations, or 
evidence, he shall appoint a temporary special prosecutor pursuant to the provi- 
sions of section 59.5. 

(b) (1) For purposes of this section, a conflict of interest shall be deemed to 
exist if the subject of the Information, allegations, or evidence is federal criminal 
wrongdoing by the President, Vice President, Director of the Federal Bureau of 
Investigation, any individual serving in a position compensated at level I of the 
Executive Schedule, under section 5312 of title 5, United States Code, or any 
individual who held any office or position described In this paragraph during the 
four years immediately preceding the receipt of the information, allegations, or 
evidence. 

(2) A conflict of Interest shall be deemed to exist in all cases other than those 
described In paragraph (1) of this subsection when— 

(A) because of the relationship of the President or the Attorney General 
to the person concerning whom there has been received information, allega- 
tions, or evidence of federal criminal wrongdoing, there Is an appearance of 
professional Impropriety or an implication of partiality; or 

(B) the President or the Attorney General has a direct and substantial 
personal, or partisan political, Interest In the outcome of any proposed 
criminal investigation or prosecution ; and 

(C) the disqualification of the Attorney General or other officers or 
employees of the Department of Justice pursuant to section 596 [597] would 
be Insufficient to eliminate any conflict of interest that would otherwise exist. 

(c) Where information, allegations, or evidence, concerning any federal 
criminal wrongdoing by any person described below is received by the Depart- 
ment of Justice, the decision whether or not to bring criminal charges shall be 
made by the Attorney General on the recommendation of the Assistant Attorney 
General [Director of the Office of Government Crimes]: 
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(1) any Member of Congress; 
(2) any member of the Federal Judiciary; 
(3) any officer or employee of the Executive Branch ; 

or the Congress compensated at a rate equivalent to or greater than level V of 
the Executive Schedule under section 5316 of title 5, United States Code. 

(d) (1) If the Attorney General decides not to bring criminal charges against 
any person named in subsections (c)(1) or (c)(2), where he has received 
Information, allegations, or evidence concerning federal criminal wrongdoing by 
such person, he shall, within fifteen days of having made such decision, file a 
raemorandum with the division of three Judges of the United States Court of 
Appeals for the District of Columbia, as described in section 49 of this title 
(hereinafter referred to as the "court"), containing— 

(A) a summary of the Information, allegations, or evidence received and 
the results of any Investigation together with any relevant documents, 
materials, memoranda, and transcripts of testimony; and 

(B) a statement setting forth in detail the reasons for bis decision not to 
bring charges; and 

(C) a summary of any information relevant to determining whether a 
conflict of interest, or the appearance thereof, exists. 

(2) If the Attorney General decides not to bring criminal charges against any 
person named in subsection (c) (3), where he has received Information, allega- 
tions, or evidence concerning federal criminal wrongdoing by such person, and 
where the Assistant Attorney General [Director of the Office of Government 
Crimes] has recommended prosecution, he shall file with the court a memorandum 
as described in subsection (d)(1). 

(3) Any submission to the court provided for in this section shall be sealed, 
and no disclosure of any kind concerning its content or the fact of its transmittal 
shall be made. 

(e) (1) Upon receipt of a memorandum filed under subsection (d), the court 
shall review the memorandum and any additional materials it may require the 
Attorney General to submit, and shall determine— 

(A) whether the Attorney General's decision not to file criminal charges 
was a clear abuse of his discretion ; and 

(B) whether there exists a conflict of interest as defined in Bubsectioa 
(b) (2), or the appearance thereof. 

(2) If the court determines both that the Attorney General has clearly abused 
his discretion in deciding not to file criminal charges and that a conflict of 
interest, or the appearance thereof, exists. It shall appoint a temporary special 
prosecntor pursuant to section 595 and shall Immediately notify the Attorney 
General In writing of that appointment 

(f) Upon the Attorney General's receipt of written notification from the court 
that it has appointed a temporary special prosecutor, the Attorney General and 
all officers and employees of the Department of Justice shall be disqualified from 
participating in the investigation or prosecution of any matter within the juris- 
diction of the temporary special prosecntor except to the extent that he shall 
request their participation. 
§595. Temporary special prosecutor 

(a)(1) A temporary special prosecutor shall be appointed pursuant to this 
section— 

(A) by the Attorney General, upon a determination that a conflict of 
Interest as defined in section 594(b), or the appearance thereof, exi.sts; op 

(B) by the court, upon a determination that the requirements of section 
594(p) hnve been met—^to wit. that the Attorney General has clearly abused 
bis discretion In deciding not to bring criminal charges and that a conflict of 
interest, as defined in section .594(b), or the appearance thereof, exists. 

(2) Whoever appoints a temporary special prosei'utor under this section shall 
define In writing the matters over which such prosecutor Is authorized to exercise 
jurisdiction. If a temporary special prosecutor Is serving at a time when appoint- 
ment of a second temporary speci.il prosecutor In connection with any criminal 
investigation or prosecution is required under secHon 5W, the then-!»ervlng tempo- 
rary tqiecial prosecutor may, with his concurrence, be assigned jurisdiction over 
such Investigation or prosecution. 

(b) No person shall be appf)Inted as a tempor.iry special prosecutor If such 
person (1) is, at the time of his appointment. serN-lng as an officer or employee 
of the Federal Government; (2) fails to meet the requirements of section 591(b) ; 
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(3) has a relationship to the person who Is the subject of any proposed investiga- 
tion or prosecution within his jurisdiction which would create an appearance of 
])rofessional impropriety; or (4) has a iiersoniil or partisan, political interest 
in the outcome of any such projwsed Investigation or prosecution. 

(c)(1) Except as provided under paragraph (2), the authority and powers 
of any temiwrary sijeclal prosecutor shall ttrniinatc by agreement between such 
prosecutor and the Attorney General at such time as tlie special prosecutor shall 
certify to the Attorney General that all Investigations under his jurisdiction, as 
set forth pursuant to subsection (a)(2), and any resulting prosecutions are 
either complete or so substantially complete that they may appropriately be 
transferred to the Assistant Attorney General for the Division of Government 
Crimes [Director of the Office of Government Crimes]. 

(2) Prior to the time at which the agreement referred to in paragraph (1) is 
consummated, a temporary special prosecutor may be removed from office by 
the Attorney General only for extraordinary improprieties. Immediately after 
removing a tcmi>orary special prosecutor under this subsection, the Attorney 
General shall sulmiit to the court a written reiK)rt siwcifying with iwrticularity 
the cause for which such temporary si)ecial prosecutor was removed. The court 
shall make available to the public sucli report, except that the court may, if 
Jiecessary to avoid prejudicing the rights of any individual, delete or postpone 
pul)lishiug portions of the report, or the whole report, or any name or other 
identifying details. 

(H) A temporary special prosecutor removed under this subsection may bring 
an action in the court to challenge the action of the Attorney General in remov- 
ing him by seeking reinstatement or any other appropriate relief. Appeal from 
Ihe decision of the court shall lie directly to the to the Supreme Court of the 
United States, if notice of appeal is tiled with the court within ten days, and 
the Supreme Court shall take all steps necessary to advance on the docket and 
insure exijedited resolution of su.-^h api>eal. 

(4) If a temporary special pro.secutor, whether appointed by the Attorney 
General or by the court, is removed pursuant to paragraph (2), the court shall 
apiwint a new temporary special prosecutor to assume his duties subject to 
reinstatement of the original temporary special prosecutor pursuant to para- 
graph (3). If a temporary special prosecutor resigns or becomes incapable of 
l)erforming his duties, a new temporary special prosecutor shall be appointed by 
the authority (either the Attorney General or the court) which appointed the 
original temporary special prosecutor. 

(d) In carrying out his respousibilities for the conduct of investigation and 
prosecutions within his jnrl.sdiction as defined pursuant to subsection (a)(2), 
the temp<jrary special prosecutor shall have full power and independent 
authority— 

(1) to conduct any kind of legal proceeding, civil or criminal, including 
trrand jury proceedings, which United States attorneys are autliorized by 
law to conduct and to designate attorneys to conduct such legal proceedings; 

(2) to conduct or supervi.se all Supreme Court cases, including appeals and 
petitions for and in opposition to certiorari, and to conduct or supervi.se 
appeals to all appellate courts, including petitions for rehearing en banc and 
for the issuance of extraordinary writs; 

(3) to approve or disapprove the production or disclosure of information 
or flies relating to matters within his jurisdiction in response to a subpoena, 
order, or other demand of a court or other authority; 

(4) to frame and sign indictments or Informations; 
(T)) to determine whether or not to contest the assertion of "Executive 

Privilege" or any other testimonial privilege; 
(6) to exercise the authority of the Attorney General to approve requests 

for orders under sections 0003 and 6004 of title 18, United States Code, 
requiring an Individual to give testimony or to apply for deferral of an 
order under section (>005 of title 18. United States Code; 

(7) to exercise the authority of the Attorney General to approve requests 
for orders under .section 2i)16 of title 18, United States Code, to authorize 
an application for an order approving the Interception of wire or oral 
communications; 

(8) to coordinate and direct the activities of all Department of .Tustlce 
personnel, including agents of the Federal Bureau of Investigation and 
Ignited States attorneys, and to request the assistance and support of any 
Government department or agency; 
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(9) to receive appropriate national security clearances and, If necessary, 
contest In court, any claim of privilege or attempt to wltlihold evidence on 
grounds of national security; 

(10) to inspect, obtain, or use the original or copy of any tax return, in 
accordance vrith the applicable statutes and regulations, and for purposes 
of section 6103 of title 26, United States Code, as amended, and the regula- 
tions thereunder, to exercise the powers vested In the United States attorneys 
or the Attorney General; 

(11) to communicate with, and appear before, and provide Information to 
appropriate Congressional committees; and 

(12) to exercise all other powers as to the conduct of criminal investiga- 
tions and prosecutions which would otherwise be vested in the Attorney 
General under the provisions of chapters 31 and 35 of title 28, United States 
Code, as amended and the regulations thereunder. 

(e) The temporary special prosecutor shall have the power to appoint, fix the 
comijensation, and assign the duties of sucli employees as he deems necessary, 
including but not limited to investigators, attorneys, and part-time consultants, 
without regard to the provisions of title 5, United States Code, governing apiK)int- 
ments in the competitive civil service, and without regard to chapter .'jl and sub- 
chapter III of chapter r>S of such title relating to classification and General 
Schedule i>ay rates, but at rates not in excess of the maximum rate for GS-18 of 
the General Schedule under section 5332 of .such title. The Department of Justice 
shall provide assistance to the temporary special prosecutor which shall include, 
but not be limited to, affording to the temporary special prosecutor full access to 
any records, flies, or other materials relevant to matters within his jurisdiction. 
and providing the temporary special prosecutor the resources and personnel 
required to i)erform his duties. 

TESTIMONY OF CHARLES E. C. RUFF, WATERGATE SPECIAL 
PROSECUTOR 

Mr. RUFF. Thank you, Mr. Chairman and members of the commit- 
tee, for the invitation to appear here today. I did submit .some pre- 
pared remarks and some supplementary material and with the chair- 
man's permission, I will bypass that and summarize very briefly, if I 
can, the thrust of my remarks and then respond to whatever questions 
the committee may have. 

I suppose my comments on the proposed legislation, both H.E. 
14476 and S. 495, ought to be viewed in light of the fact that I spent 
4 years as an attorney in the Criminal Division of the Department of 
Justice before going off into academic pursuits and spending 3 years 
in the Special Prosecutor's office. 

I ]-.,ad then and retain now a respect for that institution, that is the 
Department of Justice and the people that serve in it. It necessarily 
colors my views on the legislation that you have before you. It seenia 
to lire that what we learned, if anything, from Watergate, really is not 
that we need a new institution of go\ernment, that we need a perma- 
noni: Special Prosecutor or indeed I think what I believe to be the too 
complex mechanism, the temporary Special Prosecutor, but that the 
interest we ought to liave is the securing of the existing institutions to 
insure that that Department is able to bear the vast majority of our 
day-to-day business and the vast majority of our country's business 
except in those very few highly unusual circumstances when the 
public need for confidence in the impartiality of law enforcement 
requires the appointment of a Special Prosecutor to deal with what I 
hope would be a very narrow problem. 

It seems to me that the merits of the proposals for the creation of 
temporary or permanent Special Prosecutors really do rest on the 
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extent to which they permit the Department of Justice to grow as our 
principal institution of Federal law enforcement. 

And yet to solve the country's needs that obviously we must recognize 
may anse in the future. I think that perhaps it could be—the legisla- 
tion could be viewed as occupyinj? both ends of a soectrmn: S. 495 
could be viewed as establishing a system which would in certain de- 
fined cases automatically take out of the hands of the Attorney 
General the cases which are susceptible to partialitv. 

At the other end of the spectrum, I would see H.R. 14476 as an 
effort to avoid the creation or this new institution with the risks I see 
that that holds for the continiied vitality of the Department of Justice. 
I think, however, H.R. 14476 goes further than is necessary to solve 
the problem. 

It seems to me that the one real issue that this subcommittee ought 
to confront, that the Congress ought to confront, is not the case in 
which the partial, politically partial, or personally partial decision to 
pi-osecute is made. That decision is subject to public and judicial 
scrutiny. 

I don't think it is necessary to create a new institution to deal witli 
that kind of problem. It seems to me that the problem that needs to b» 
addressed, rather, is the one in which the secret decision is made that 
would not otherwise be subject to public or congressional scrutiny. 

I would suggest that that is the issue that any proposal for a tempo- 
rary Special Prosecutor ought to seek to meet. Without any pride of 
authorship, I have sought to suggest an alternative way to meet this 
need to insure effective and impartial law enforcement where tlie 
decision not be pi"osecute would normally not be subject to any form of 
congressional or public or social review  

Mr. HuNGATE. Ma^ I interrupt you ? 
You are addressing questions of prosecutorial discretion, aren't 

you? 
Mr. RuFT. Yes. 
Mr. HtJNaATE. You probably are familiar with some articles in the 

American Journal of Criminal Law, on the subject of prosecutorial 
discretion. I think Prof. Kenneth Davis has done a lot of writing 
on it. 

As the problem exists throughout our criminal justice system—and 
it may not be a problem—discretionary decisions are made by the- 
police, the sheriff, the FBI, and then by the prosecutor's office and the 
ones that are least visible are perhaps the decisions not to prosecute. 

Mr. RuTT. That is it exactly. 
Mr. HuNOATE. This is a common thing. It is not new with Water- 

gate. It is a common situation and it is perhaps even desirable to leave 
some discretion whether or not to prosecute in a given case. The sug- 
gestions that I have seen indicate that there might be certain factors, 
which might show how you decide not to prosecute. Might there be a 
checklist which could be published ? You get into questions there. 

If you say we have a 55-mile speed limit, but we are not going to- 
prosecute until 58, that might be counterproductive. Within limits, 
lactors established by the Attorney General could be promulgated in 
advance. They mijjht even be made public. 

When the decision is made, the pi-osecutor's office could be required 
to make this statement that we are relying on the following factors 
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in determining not to prosecute and that would be available, in some 
sense, to the pm)lic. 

Do you think this might tend to meet some of the problems we have 
here? 

Mr. RUFF. Mr. Chairman, I think that anyone who has analyzed the 
Ijusiness of prrosccution would like to see the development of standards 
inside the organization, so that similar cases are treated similarly. 
Also anyone who has been in the prosecution business has that linger- 
ing feeling in the back of his head that if he publishes those standards 
he is asking for a defendant to come in and assert, that in fact that 
the prosecution did not meet those standards. 

Mr. HuNGATE. Creating another layer of litigation? 
Mr. RUFF. Exactly. But that fear is not so great that it ought to 

j)revent any prosecutor from establishing standards so that the people 
who work under him know what it is that they are supposed to do. 

That meets the day-to-day problem of prosecutorial discretion. 
Mr. HuxoATE. And is it perhaps fair to say that treating each 

offense the same regardless of the type of defendant is not necessarily 
just? 

Mr. RUFF. Clearly not. "We would all, at least in our system, like to 
"be able to temper the rigors of the criminal justice system with special 
treatment for those who deserve it. 

The problem is to find those who in fact deserve it, 
Mr. HuNGATE. And having some objectives so we are not just taking 

-care of a brother-in-law. I ajxilogize for interrupting you. 
Mr. RUFF. Not at all. 
Mr. HuNGATE. Mr. Wiggins ? 
Mr. W1G01N8. Mr. Run, tliank you for your testimonv and very help- 

ful suggestions and perhaps an alternative. Frankly I am very 
troubled by the whole concept of a Special Prosecutor, pennanent or 
temporary. One who voices his concerns in such an area runs a great 
political risk as being characterized as some covei'up because he has 
these concerns. 

The proposals generally are for either a permanent prosecutor, 
-temporary Special Prosecutor, or for a Special Prosecutor. If the lat- 
ter option is adopted, then we get into a triggering mechanism. I would 
like to think—well, I am satisfied that there has been in the past and 
there doubtless will occur in the future a need for a Special Prosecutor. 

I would like to think that the need is limited to exti-aordinary cases 
rather than the routine cases which are processed through the Depart- 
ment of Justice. 

Therefore, a permanent Special Prosecutor is somewhat offensive 
to me as being destructive of the morale of the Department of Justice, 
as creating an office which is somewhat Iwyond control on a continuing 
basis and which will, in my estimation, create cases for itself that 
normally could be handled without difficulty and without the appear- 
ance of Impropriety by the Department of .liistice. 

So I don't tend to favor the concept of the permanent prosecutor. 
But I am vei-y troubled with an appropriate and constitutional trig- 
f;er for a Special Prosecutor. I don't know how firm in constitutional 
aw we can say the notion is that the decision of a prosecutor to prose- 

cute or not to prosecute is beyond judicial review, but there are cases 
that we have to consider and I think they still rei^rescnt good law. 
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You attempt to avoid that problem by not interjecting the judiciary 
into tlie question of whetlier to prosecute but simply on the question 
of whether to appoint a Special Prosecutor and yield to that Special 
Prosecutor the ultimate executive decision of prosecution or not. 

I am mindful of the statutory precedent for the appointment of 
U.S. attorneys in extraordinary cases, although I ain a little bit con- 
cerned how that can be so without involving the judiciary in matters 
which are not judicial in nature. 

Nevertheless it is in the statute and it is not questioned. I gather 
that it is your belief that that statutory precedent that has been 
condoned is adequate authority for an—a judicial appointment of a 
Special Prosecutor when a submission has been made to this special 
panel recommended by you. Is that correct? 

Mr. RtJPF. That is correct. I think that the appointment itself, so 
long as the judiciary does not involve itself in control over that prose- 
cutor's conduct of his business would meet constitutional requirements. 

Mr. WIGGINS. There is a trigger that has not been mentioned that 
I am sure is completely constitutional and I don't want to reject it 
out of hand without reflecting on it and that is the congressional 
trigger, simply the same trigger that we pulled in creating the office 
which you occupied. 

The Congress observed an extraordinary situation and reacted to 
that by legislation to create an office of a Special Prosecutor. Xow it 
is true that a President might veto such a piece of legislation and he 
might be the target of the inquiry. But this Congress and this com- 
mittee has demonstrated that it is not up to him. 

We are not without our own weapons if the President should 
exercise his admitted right to veto a bill which was designed to react 
to specific situations. I would like you to comment on the notion that 
perhaps we could deal with the problem, extraordinary case on an ad 
hoc basis by legislation. 

Mr. RUFF. I think that there is no question that either formally or 
informally that this Congi"css could work its will to appoint such an 
individual. My problem would be with the logistics of Congress inter- 
vening in that kind of a case. 

First, how would the Congress learn of a situation except in the 
tnily most extraordinary and publicized cases. Second, Avould the 
Congress be able to act to deal with a situation which would very 
likely be rapidly developing. There is something to be said for the 
automatic triggering process, either the mandatory appointment of a 
Special Prosecutor in very limited cases or a more rapidly workable 
triggering device, ?uch as is proposed in II.I\. l-t47(). My only questioii 
would bo whether in the typical crisis, if there is such a thing. Con- 
gress could really respond rapidly enough to address very practical 
problems of conducting an investigation or conducting prosecution. 

INIr. WIGGINS. I appreciate that and I am mindful of the simple 
reality tliat the models of 1974 and 1!>T3 will only work if there is a 
certain constitutional relationship between the Congress and the 
Executive. 

If the two are in political tandem, the likelihood of tliat kind of 
response is negligible. 

Mr. RUFF. That is likely. In the criticism that I have addressed to 
S. 495 and tlie bill pending before this subcommittee, I want to make 
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clear that I think it is extremely useful for the Congress to pass a 
system for appointment of a temporary Special Prosecutor when one 
is needed. 

I think the only open issue is how we find out when one is needed 
and how we react on tnat occasion. 

Mr. WrooiNS. I appreciate your help. I am going to reread your 
suggestion and your statement again. IMy attitude here is there is a 
problem and the problem should be solved. I want to do something 
but I don't wish to do any more than that which is necessary. 

Many of the approaclbes are much too much to deal with the 
problem. 

Mr. RUFF. I think that our viewpoints are not dissimilar. 
Mr. HuNOATE. Congressman Wiggins raises some points that are 

quite relevant here. In many States, I believe the law to be and per- 
haps in some Federal circuits, that there is an absolute discretion in 
some cases. There may be some cases that indicate there is judicial 
power to control abuse of that discretion. I believe it is the previously 
existing campaign financing law under which there have been no 
prosecutions, that under such a case it might be fair to assume there 
had been people who have broken the law. 

If we just prosecute black people from New York and nobody else 
ever got prosecuted, the courts could step in and say that is abuse. 

Mr. RUFF. You will find that most of the judicial intervention in 
that area is where there is prosecution and it is challenged as being 
improperly motivated. The Supreme Court and other courts have 
addressed the problem of racial partiality. 

Few courts are willing to address the problem of a decision not to 
pi"Osecute. Recently Judge Hill in the northern district of Texas re- 
fused the Government's motion to dismiss an indictment on the 
grounds that it was not in the interests of justice. 

The fifth circuit ultimately directed him to recant that decision. 
Mr. HuxoATE. There is another element that does not exist in some 

States and that is the power to grant immunity. When you interject 
that, you chanee the picture. 

Mr. RUFF. That is tnie. 
Mr. WIGGINS. The Supreme Court of California, as I imderstand 

it. recently announced that a defendant accused of crimes is subject 
to having that prosecution dismissed on equal protection grounds if 
he can prove that it is selective prosecution. 

That sounds pretty good as a ceneral proposition but the imple- 
mentation of that is a case in which I have some awai^eness involved 
about a 6-month series of pretrial trials of all of these alleged charges 
that were not prosecuted. 

The court has to conduct a whole series of little minitrials to decide 
whether or not the prosecutor should or should not have filed other 
cases before they ever jjot to the merits of the principal case in chief. 
It certainly disnmted judicial processes. 

Mr. RUFF. I think that is a serious problem and tlie Supreme Court 
has indicated that only in the most extraordinary case and on the 
most extraordinary showinjr of racial or nolitical or other motivation 
will there even be innniry into the question of selective prosecution. 

Mr. HrxoATE. Ms. TToltzman ? 
Ms. HoLTZMAN. Thank you. Mr. Chairman. 
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Thank you, Mr. Ruff, for your rery thoughtfiJ testimony. The 
if>eople have been focusing on the triggering mechanism for the crea- 
tion of a Special Prosecutor and I would like you to focus on the ac- 
countability of the Special Prosecutor. 

Since the Special Prosecutor is by definition and by intention inde- 
pendent, how is ultimately a judgment to be made and how is the 
public to be protected with respect to matters such as: Was the in- 
vestigation complete, were decisions on plea bargaining approved? 
Were decisions not to prosecute justifiable f One of tlie ways that these 
problems are dealt with in the present Office of Special Pi'osecutor is 
the issuance of the final report. 

You may recall that Mr. Cox, when he testified before the Senate, 
lie said there would be a final report which would list the reasons 
for wliich the prosecutions were brouglit. Mr. Levi wrote a letter to 
Attorney General Saxbe in which ne said the report was all 
encompassing. 

A final report was issued by this Special Prosecution Office which 
was intended as a wrap-in report. It purported really to tell the story 
of what had happened up to the time the report was issued. 

But that report, in most respects, was fairly skimpy discussing only 
in the most general terms the reasons for refusals to indict. It does 
not, except in most general terms, discuss plea bargaining conversa- 
tions and the like. 

Just yesterday, I believe, a book was published by Mr. Jaworski 
in which details are given that have not come to light before. These 
include details about plea bai'gaining, conversations with Mr. Ehrlich- 
man, Mr. Ilaldeman's offer to plead guilty, justification for charging 
]\Ir. Kleindienst and Mr, Kalmbach with misdemeanors instead of 
felonies—details on the decision not to indict Richard Nixon, includ- 
ing interoffice memorandums. All of these details are very important 
to help the public understand how the Office of the Special Pi-osecutor 
operates and why certain decisions were made. 

Do you think it is appropriate in terms of public accountability 
of the Special Prosecutor s Office for material such as this to come out 
in a private book subject to the vagaries of a single individual's mem- 
ory, and editors, publishers and tlie like or do you think it is more 
appropriate for such material as this to come out in an official report? 

Mr. RUFF. I don't tliink it is appropriate for that kind of material 
to come out in either form. I think that the issue you raise, the one of 
accountability is a crucial one and it is one of the considerations that 
leads me to oppose the creation of a permanent Special Prosecutor's 
Office, 

Although we may seem peniianent. we are not. I trust that one of 
these days we will all actually go out of business. One of the advan- 
tages of the temporary Special Prosecutor mechanism that has been 
pi"oposed is tliat there would be limited jurisdiction in that temjjoraiy 
Special Prosecutor and hopefully the word "temporary" would he 
somewhat more accurate tlian it lias been as applied to our office. 

Therefore I think there would be less risk of there lieing a failure in 
accountability. In terms of liow the permanent Special Prosecutor or 
indeed even the temporary Special Prosecutor would be accountable, 
that poses for me a most difficult question. I feel very strongly that 
the position taken in the October 1975 report of the Special Prosocu- 
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tor's Office was the right one m terms of the extent of disclosure that 
was containe4 tl»ereh>. 

I hapj>en to l>elieve that the role of the prosecutor is oi\e that is 
defined for him ami includes public diascuiination of information only 
wheie that dissemination occurs in an appropriate judicial or other 
forum. It does not include in my judgment tlie dissemination of infor- 
mation that never rose to the level of indictment or trial. 

Yes, that must mean that there will be questions unanswered. It 
must mean that to some extent there will be faith placed in the prose- 
cutor to exercise his judjrment. But I don't think tfiat means there can 
be no accountability at alL 

I think connnittees such as this and ones on the Senate side can 
exercise oversight responsibility. But I think even tluvt oversight has 
to be balanced oif against, the rights of imlividuals who would neces- 
sarily be injured in their icpututions by any disclosure of details and 
evidence that had been accunuilated that had never risen to the level 
af indictment of a trial. 

Ms. HoLTzaiAx. I am not talking about evidence not used for indict- 
ment at trial. I am talking abo\it material contained in Mr. Jaworski's 
book which described the basis on which prosecutorial decisions weio 
made. For example, as appears in ^Ir. Jaworski's book, the reasons for 
which he decided not to bring indictment against President Nixon. 
There were two memorandums discussed which discussed legal issues 
in detail which have never been made public before. 

There was a length discussion about why a misdemeanor pros- 
ecution was brought against Mr. Kleindienst and the basis on which 
the decision not to prosecute Jiim for a felony was made. This 
does not include evidentiary matters. I am asking you whetlicr it is 
appropriate for this kind of material to l)e includes! in an official report 
60 that the public can make a dex?ision about the operation of tlie Spe- 
cial Prosecutor's Office or whether the public can expect to learn such 
matters only from the memoirs of former Special Prosecutors. 

Mr. RtJFF. You have the advantage on me because I have not i"ead 
Mr. Jaworski's l>ook and I don't know what is contained in it. 

I think an effort was made in the October 1975 report to address 
those kinds of ques-tions to the extent they could l)e addressed without 
violating confidentiality of information or discussions which had 
been held. 

We may disagree over the place at which that line should be drawn, 
that is, for e.xample, whether it is pei-missible for a prosecutor to say 
with respect to a particular case, "I took into consideration the follow- 
ing extraneous factors, the health of the individual, his family."' the 
ability that you—he may have had to give us information about others. 
As yon move along that, spectrum, you move farther and .farther 
toward a serious risk of disclosure of information which (a) is not 
going to help and (b) does have the potential for injuring others. 

I agree tliat it is important for every prasecutor, certainly a Special 
Prosecutor, to address extensive issues of the kind that we addreK.«(>d 
over the last 2 years and to indicate to the public the standards he 
applied without treading on that protected area. 

We have different views of where that protected area starts and 
what the balance is. I am perfectly willing to concede that others 
may disagree with us also. But I don't think that realistically, for 
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example, it is possible to conceive of a situation in which the public 
would be satisfied that a particular investigation had explored every 
alternative before being closed or that a particular decision to im- 
munize X in order to prosecute Y was certainly the right one because 
there are factors involved in those decisions which simply could not 
be made public in my judgment without running that serious risk 
which I am very concerned about of infringing on the privacy of 
others. 

I am not sure that is responsive to your question except to say  
]\fs. HoLTZMAN. My question is if privacy rights you discuss exist, 

is it appropriate to infringe on them after someone has left the Special 
Prosecutor's Office? 

Mr. RrFF. No; it is not. 
Ms. HoLTZMAN. If they are to be infringed on, it is equally appro- 

priate to do it before someone has left office. 
Mr. RUFF. That is correct. 
Mr. HuNGATE. The gentleman from Illinois. Mr. Hyde? 
Mr. HYDE. Thank you, Mr. Chairman. Very briefly I want to com- 

mend you on an excellent statement and I agree in large part with 
the concerns you express about a permanent Special Prosecutor. I 
am always troubled by giving the courts a function other than a 
strictly adjudicative one. I think we impose too many administrative 
duties on our courts now and particularly the sensitive ones of having 
them evaluate evidence in advance of anything to determine whether 
or not a Special Prosecutor ought to be appointed and then those 
same courts later adjudicating that evidence. 

I am always troubled by that. We do it too much and I would like 
to see perhaps access to a grand jury by complainants or people who 
have a story to tell and have that grand jury hear the evidence and 
maybe make some kind of recommendation. 

The administrative function does not bother me but the weighing 
of evidence by the judiciary who will later adjudicate that evidence, 
I am troubled by that. That is a statement, not a question. 

I do agree with you again at your distress at Mr. Jaworski's book 
particularly since it appears to reveal some of the most private things 
that went on. It would seem to me this would have a chilling effect 
on people's wanting to cooperate with a Special Prosecutor knowing 
later on that these comments and the mode in which they were de- 
livered are going to be spread on the public record for whatever 
commercial advantage. 

T think it proves that even the most impeccable of counsel have 
difficulty resisting the temptation of maintaining celebrity status. 
I don't have any questions. 

Mr. RUFF. If I could take the first statement as a question, the 
problem of imposing on the judiciary a role other than adjudicative 
is a serious problem. The extent that we do ask them in H.R. 14476 
to engage in review of facts in early stages of investigation does 
involve asking them to perform a function that they ought not to 
perform. 

My provision would limit the cases and the point in the investi- 
gation in which the judiciary would be involved. I think that is a 
principal concern the subcommittee ought to address. 

Mr. HuNGATE. Mr. Mann? 
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Mr. MANN. Xo questions, Mr. Chairman. 
Mr. HuNGATE. Mr. Mezvinsky? 
Mr. MEZATNSKT. Mr. Kuff, can you tell me what you are doing 

now, what areas you are looking into? 
Mr. RuFP. Well, in large measure  
Mr. HuNOATE. I hope the gentleman won't ask the Chair that 

question. [Laughter.] 
Mr. RtTFF. Congressman, a number of matters were involved in the 

^public. "We have some matters pending before the courts, a number 
of appeals. 

Mr. MEZVINSKY. Just what areas specifically? 
Mr. RUFF. Our principal involvement at this stage is in the area 

of campaign contributions activity. We are continuing some of the 
investigations which were done in that area during my predecessor's 
term. Beyond that, I find it difficult to go on without being unduly 
specific. 

Mr. MEZVINSKY. "UHiat size staff do you have now? 
Mr. RUFF. I have two full-time lawyers in addition to myself, a 

number of administrative and secretarial personnel and several at- 
torneys who are on special employee status dealing with specific cases. 

Mr. MEZVINSKY. Are you coordinating with the Justice Depart- 
ment with respect to the Bahamas, campaign contributions, and the 
Gulf Oil involvement there? Or are you going back into the $100,000 
matter with Rebozo? 

Mr. RUFF. It has been a matter of public knowledge that our ofRce 
is involved in the Gulf investigation and part of the matter renters 
on the Bahamas Ijccause that is where much of the money came from. 
We are not involved in the broad investigation of the tax haven case 
which is in the Justice Department. 

Mr. JfEzviNSKY. So basically you are investigating campaign 
contributions? 

I^Ir. RUFF. That is correct. 
Mr. MEZVINSKY. And. limiting it to events which occurred when? 
Mr. RUFF. Our mandate was the 1972 Presidential election. A num- 

ber of ma.tters have been referred to us by the Attorney General that 
go back l)efore 1972 that are connected with matters that fall within 
our prime jurisdiction. 

We are looking into activity that goes back into the years prior to 
1972. But if we ai-e doing so, it is only because we are intimately con- 
nected with a matter that arose out of the 1072 Presidential campaign. 

Mr. MEZVINSKY. Have you lecommended prosecution in certain cases 
to the Justice Department? 

Mr. RIFF. I have never been in that position. 
Mr. MF^VINSKY. If you feel tliere has been abase, what exactly is 

your course of action ? 
Mr. RUFF. If a prosecution is warranted, we will bring it ourselves. 

Wo retain the same powere and the same jurisdiction that our prede- 
cessors retained and if the investigation we are conducting develops 
into an offense which we think warrants indictment, we will ask the 
grand jury to return that indictment and pursue any trials and subse- 
quent litigation. 

Mr. MEZVINSKY. T\nien do you hope to wrap up ?      . 
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Mr. RrFF. When T took this part time, temporary iob 10 months 
8^, I thoufrht tlmt I would not be lioro today as SiJecial Prosecutor. 
But I would expect probably within 3 or 4 months. 

>[r. MEz\aN.sKY. How many cases are pending? 
Mr. RtFT''. Well, we have a number of appeals pending, four or five. 
Mr. MEZVTNSKY. AVhich cases are those? 
Mr. RUFF. We have the main Waterjrate case pending in the Court 

of Appeals in the District of Columbia. We have an appeal i>endin<r 
from the United Stafea v. Wi?d case in the District of Columbia Court 
of Appeals. We have a case in the ninth circuit. 

We have a case pending in the Supreme Court. I presume it will 
soon be pending, Mr. Ehrlichman and others. 

Mr. MEZ\7NSKY. Do you foresee you will be proseciiting more cases 
in the next few months? 

Mr. RUFF. I can't really foresee at this time except to say that we are 
conducting ourselves as though we had no termination date because I 
think that is the only way that we can really do our job. 

Mr. MEZVIXSKY. Wliat al)out the Jacobson case? 
Mr. RUFF. Tliat matter is closed. Mr. Jacobson was sentenced last 

Friday here in the District of Columbia. 
Mr. MKZ\ iNSKY. I would like a reading on Mr. DeMarco's case. You 

are appealing that decision ? 
Mr. RrFF. That is right. One count was dismissed against him. We 

have taken an appeal to the ninth circuit. The case was argued a month 
ago and we are awaiting decision. 

Mr. MEZVTNSKY. In view of this past recoi-d, and assuming this i>ill 
is implemented, how would you recommend the Special Prosecutor's 
Office be set up as far as staffing? Also, how fast could the Special 
Prosecutor move on a particular case that may be brought to his 
attention ? 

Mr. RUFF. I don't understand your question. 
Mr. MEZVIXSKY, If this bill becomes law. how do vou think it should 

be implemented? And how quickly could the Special Prosecutor pro- 
vided for in this bill act on allegations, and Iwgin investigations? 

Mr. RUFF. If S. 495 wpie passed, our office would remain entirely 
separate, I take it. Indeed, it would lie important that some language 
be included in whichever bill is ultimately passed separating out the 
pending jurisdiction of the Watergate Special Prosecutor Foire. 

If 14476 or something like it were passed, so that a temporary Spe- 
cial Prosecutor woidd l)e appointed on an ad hoc basis wheji needed, 
the exprience of this office in May of 1973 would be that it would be 
possible to gear up an investigation, hire a staff and begin actively to 
become involved within a vei-y few days. 

Mr. MEZVINSKT. Mr. Chairman, one ai-ea I have been most concerned 
about is that of finances and campaign contributions. 

I might say, Mr. Ruff, that I nope you take strong action in your 
remaining 3 months to prosecute ^nolations of campaign contributions 
laws as well as t«x violations. 

Mr. RuFP. I appreciate your concern and let me assure you that the 
question of campaign financing is a matter of principal concern to our 
office. 

Mr. HuNGATE. Me. Holtzman ? 
MS. HoLTZJOAif. Thank you, Mr. Chairman. 
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Mr. Ruff. I have enormous regard for the integrity of Mr. Ja- 
TTorski. I can't believe he committed any impropriety. I would like to 
ask you why material such as this did not appear in the report? 

Mr. RUFF. I ha^e the greatest respect for Mr. Jaworski. I have not 
rea<l Mr. Jaworski"s book. I don't know wliat he has in there. If you 
would like. I would be glad to read his book and respond to your ques- 
tion when I have had the opjxjrtunity to see what is in there. 

Ms. HoLTZMAN. I would ai)preciate that. 
Mr. HoNOATE. That brin^ up the problem of books published about 

people thai, are already dead. That always tioubles me. It is .so hard 
to give them equal time. Rut once after Afanny Cellar made a speech 
a lady ran up and said "that was a wonderful speech, can I have a 
copy of it" and he said "I apoke extemporaneously." She then said 
"but can I have a copy of it? He said "I spoke off the cuff." She said 
"it will be publi.sheu. won't it?" He said probably, posthumously." 
She said "good, I hope it will be soon." 

[I.Auglxter.] 
I wondeit'd if wo might not see some areas, inimical areas, where 

we could clear up tiie confusion. The Attorney General's oiRce miglit 
say to a prosecutor why didn't you prosecute; that the elements of 
the offense were missing, for example, I wonder if we might get into 
that. The Attorney General might say that we were not really satis- 
fied that we identified the person who committed the offense ol* 
tiiat the evidence is insufficient. Then there is also the question of 
public policy. There are certain crimes, I think, that you might get 
convictions on but the cost to the people—they may he crimes on the 
books—bnt if you spent the money pi-osecuting all of these crimes it 
would require such a staff and take so nuich money, that tlic public 
really would not want you to do that. 

If we prosecuted all the churcii bingo parties which are illegal, the 
pHhlic would let us know that they don't want that, so-called victim- 
less crimes. Areas where the pi-osecutor's oflice acts as a bill collector, 
bad checks, nonsupjjort in some cases, where the public may not i-eally 
•want them to actively prosecute. 

And then the overkill pioblem where you'have two or three juris- 
dictions to prosecute an offense and the reason you are not going to 
do it is somebody el.se has got him in jail for 20 years. 

Thei-e may be ai-eas that decisions could be given for nonproseciition 
and maybe could be published to give the public a greater feeling that 
what is being done is lx>ing done properly and is open. 

It may W, ju.st as pro])er but the openness would help it. If we have 
a policy that if the guy is 3 miles over the speed limit, we don't pick 
him up, if we publish that, we may encourage him to do it. 

Do yon have any comment ? 
Mr. RUFF. ^Vfy only comment would be that the problem that is 

posed is that so much of wlint goes on in a prosecutor's office nevoD 
becomes ])ublic even to the extent that the public would know that 
(he prosecution is going on. If somel)ody is murdered at IWh and 
Pennsylvania Aveiuie, the public can say. "what hns happened?". 

AVhat are you doing about that case? There would be some public 
disclosure about who is involved and what is the progi"ea<i of that case. 
Rut in most cases whei-e the Special Prosecutor is ijirolved, there would 
not be tliat public act which everyone knows about. 
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The question then is, is it appropriate to say to the public you did 
not know about this, but we have in fact been investigating potential 
criniiual conduct by X and we have decided not to do anything 
about it. 

That very statement itself  
Mr. HuNGATE. That ruins X. 
Mr. RUFF. That would be my concern about disclosure as a real 

vehicle for oversight. 
Mr. HuNOATE. Mr. Drinan? 
Mr. DRINAN. I am sorry. I have to go to two other committees for a 

markup. I commend you for your statement and thank you for it. 
Mr. HuNG-ATE. Well, thank you. You have been very helpful. 
Mr. RUFF. Thank you, Mr. Chainnan. I appreciate the opportunity. 
Mr. HuNOATE. We have a quorum call in progress. The chairman 

would suggest that we recess for that and reconvene as soon as possible 
after that. 

The next witness will be Sam Dash, Director of the Georgetown 
University Law Center's Institute of Criminal Law and Procedure. 

We stand in recess. 
[Voting recess.] 
Mr. HuNOATE. The subcommittee will be in order and we will resume 

our hearing. We will move ahead because the House is in session, and 
we are subject to interruptions to vote. 

Our next witness is Mr. Sam Dash, director of the Georgetown 
University Law Center's Institute of Criminal Law and Procedure. 
We appreciate having you here. 

You have a prepared statement. Without objection we will include 
it in the recorcf. 

[The prepared statement of Samuel Dash follows:] 

STATEMENT OP SAMUEL DASH, DIBEGTOR, INSTPTUTE OF CBIMINAI. LAW AND 
PBOCEDUBE, GEOBOETOWN UNIVEBSITY LAW CEKTEB 

Mr. Chairman, I am pleased to appear at your invitation to give testimony 
in support of H.R, 14470 and in opposition to Title I of S. 495 as was finally 
approved by the United States Senate. My name is Samuel Dash. I am presently 
a professor of law and Director of the Institute of Criminal Law and Procedure 
of Georgetown University Law Center. From February 21, 15)73 to September 27, 
1074, I served as Chief Counsel and Staff Director of the Senate Select Com- 
mittee on Presidential Camimign Activities—popularly known as the Senate 
Watergate Committee. The legislation presently before your committee, derives 
from the recommendations of the Senate Select Committee on Presidential 
Campaign Activities. Under contract with the Commonwealth of Pennsylvania, 
I am now engaged in making an evaluation of the office of special prosecutor 
of Philadelphia. Although it is premature for me to discuss the findings of this 
evaluation, there are some obvious lessons in the Pliiladelphia situation that 
are relevant to the legislation pending before this sub-committee. 

I support the adoption of H.R. 14476 rather than Title I of S. 49.5 because the 
House Bill incorporates the original provisions that were included in S. 495 as 
It was voted out of the Senate Government Operations Committee. These pnv 
visions which have been fully endorsed by the American Bar Association and 
Common Cause, call for the appointment of a temporary special prosecutor in 
situations where a conflict exists on the part of the Attorney General in the 
investigation and prosecution of a high-executive branch official. This is the only 
time a special prosecutor should be appointed to replace the Attorney General 
of the United States in the enforcement of the law of the United States. 

Unfortunately, the present administration was able to persuade the United 
States Senate on the eve of its passage of Title I of S. 49.') to accept major 
alterations of the special prosecutor provision, calling for the creation of a 
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permanent special prosecutor, appointed by the President, with conflrmntion by 
the Senate and subject to dismissal by the I'resident for "extraordinary impro- 
prieties" or criminal conduct committed by tlie special prosecutor. Though called 
an Independent otflce, the special prosecutor under S. 495 is placed in the Depart- 
ment of Justice, which is In fact headed by the Attorney General; is given only 
a single 3 year term, and is authorized to investigate and prosecute illegal con- 
duct on the part of federal judges and congressmen as well as high executive 
officials. In turn, S. 495 would jx'rmaneutly prevent the Attorney General of the 
United States (unless he has permission from the special prosecutor) from inves- 
tigating and prosecuting illegal conduct on the part of federal judges, congress- 
men and high executive officials, even though no conflict of interest, real or 
apparent existed. 

The Senate Watergate Committee had originally recommended a permanent 
office of "public attorney." It did not recommend a permanent siieclal prosecutor. 
The office of public attorney would serve as an ombudsman to make iniiuiry of 
complaints against high executive officials. He would become a special prosecutor 
only by appointment of a court when he could show that the Attorney General 
of the United States failed to take action in an appropriate matter or where 
there was a real or apparent conflict of interest on the part of the Attorney 
General of the United States with regard to an investigation or prosecution of 
a high executive official. IlR-14476 more closely follows the recommendation of 
the Senate Watergate Committee. Its provisions are especially resjionsive to the 
concern expressed by the Senate Watergate Committee in its flnal report that 
the special prosecutor should not be appointed by the President and be subject 
to dismissal by the President. IIR-14476 provides for a special court which 
would appoint the special prosecutor, or if the special prosecutor is apjwinted 
by the Attorney General, would be available to review a report by the Attorney 
General explaining his dismissal of the special prosecutor. If dismissed, the tem- 
porary special prosecutor could bring an action in the United States District 
Court. 

Although I am aware that constitutional questions have been raised concern- 
ing a court undertaking the role of appointing a special prosecutor, I have no 
doubt that the provisions of HR-14476 are constitutional under Article II, Sec- 
tion 2. The Senate Watergate Committee researched this area of the law and 
was fully satisfied that the appointment of a special prosecutor could be placed 
in the hands of the judiciary. I know that this sub-committee has received the 
views of a number of scholars consistent with this position. Some of them have 
been summarized for the sub-committee by my colleague and co-director of the 
Institute of Criminal Law and Procedure at Georgetown, Herbert S. Miller, in 
hia memorandum to the sub-committee, dated July 23, 1076. I fully concur with 
that memorandum. 

Title I of S. 403 as presently passed by the Senate emasculates the Office of 
Attorney General of the United States. It does not compensate for this weakening 
of the role of the highest law enforcement officer of the country by installing in 
the Department of Justice a permanent special prosecutor. Rather, the dividing 
on a permanent basis of the functions of the Attorney General can only lead to 
confusion and the failure to fix responsibility of normal law enforcement. The 
kinds of cases that a special prosecutor should only be concerned with cannot 
be expected to arise too frequently. A recognition of this fact must have been the 
basi.^ for the broadening of the jurisdiction of the special prosecutor in S. 495 
to include illegal acts on the part of federal judges and congressmen. 

However, the investigation and prosecution of such illegal conduct have not 
in the past created the kinds of problems which required the appointment of a 
special prosecutor. The Attorney General of the United States can usually be 
expected to be willing and able to prosecute corrupt judges and congressmen. 
He becomes embarrassed and in an unacceptable conflict of interest, when he 
is confronted with the investigation and prosecution of corrupt high executive 
officials in his own administration. 

Xo doubt unintentionally, the present administration has Induced the Senate 
In S. 495 to provide for a permanent special prosecutor who can spend most of 
his time investigating members of Congress belonging to the opposite political 
party to the administration, leaving executive branch officials alone. His short 
term of office of three years, and his appointment by the President, may make 
this strategy a tempting one for a young ambitious special prosecutor counting 
on the rewards of a grateful President still in office when his short term of 
special prosecvtor has expired. 
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The term of office Is especially relevant to the question of the availability of 
men of stature and competence for such a position as special iirosecutor. If the 
office is a temporary one, created to deal with a ijartlcular scandal or crises, 
then one can exfiect to find some outstanding lawyers In the couutrj- who would 
lit' willing to undertake the job for a short term. However, if the iiost is a reg- 
ular [lennunent (me, with no particular investiKntion ujiou whlcii the country has 
focU9e<i, it i« diflicult to imagine top calil)er trial lawyers beinK willing to 
undertake the assignnient, unless it is en route to a Judgesbip—and that is exactly 
what we should be trying to avoid. 

The fact that it is a regular office in the Department of Justice, iudei)endent 
though it may be called, reijuiring the occupant to tind his own work to do, will 
make It attractive i>rinmrily to ambitious .voung lawyers on the make, or safe 
party lo.vallst.s. In quiet times there will IK* little need for a I'resident to select a 
courageous idealist. And if a Pi-esident should even want to, it would be difflcnlt 
for him to find a taker because of the lack of tenure in the job to really tackle 
a tough inve.«tigation. 

H.R. 14476 places the responsibility of enforcing the federal law againat 
corrupt officials where It ought to lie—with the Attorney General of the liiiteti 
States. He should not have to abdicate to a bns.v-l)ody in his department tailed 
a special ijrosecutor who over the year.s will ultimately become a re.-<p<>nsive 
agent for the .\ttorney (leneral anyway. Of course, should the investigation of 
criminal conduct involve the President of the United States, the Vice President, 
a cabinet member or the Director of tlie Fejleral Bureau of Investigation, the 
Attorney General should step aside and bring in a six'cial prosecutor of unques- 
tioned competence and integrity to handle the matter. And if he fails to do so, 
a siiecial conrt as detiued in H.R. 14476 should nptxtint siich a si)ecial prosecutor. 
This extraordinary suppression of the Attorney (renerars jurisdiction will occur 
very infrequentl.v. This is as it should l)e and we should not make routine a 
procedure reqviii-ed onJy on rare occasions. For if we do, we will dilute that 
procedure and deprive it of Its effectiveness and strength. 

A imrticulnr onii.ssiou I note in U.R. 14476 is the failure to fully provide the 
temporar.v special prosecutor with all the pcrwers he will need to carry out his 
Unties. This deliciency is not covered b.v ji f)9r>(e) which provides that the tem- 
porary special i>rosecutor .thall only have the powers of the Assistant Attorney 
General for government crimes. That officer is smpervi-sed by the Attorney Gen- 
eral. When It becomes necessar.v to npiioint a temporar.v special prosecutor, he 
Rhould have all the powers of the Attorney General. A model the sut»-committee 
can use is § 50:i of S. 405. 

I recognize that the AttiU'ney General has raised some concerns about H.R. 
14476 tliat are not without merit. However, I believe they can be easily remedied. 
One for example, deals with the period of time the Attorney General is given 
to resiiond to a complaint. The jieriod of 30 days provided by the Bill i.s too 
short for the Attorney General to make the necessary investigation and report. 
This can be easily corrected by extendiuK tlie time to 00 or 90 days, or longer. 
However. I strongly urge this sub-committee to make whatever corn>ctions that 
are necessary to strengthen the Bill and to report it out as quickly as possible 
so that the Watergate Reorganization and Reform Act of 1976, containing the 
language of H.R. 14476, will he passed by the t'ongress this yenr. The Senate 
Select Committee on Presidential Campaign Activities filed its final rei>ort on 
.Tune 27, 1974. On August 9 of that same summer a President of the United 
States resigned his office as a consequence of the revelations of the Senate 
Select Committee, the impeachment inquiry of the House .Judiciary Committee 
and the investigation of the Watergate Special Prosecutor. The American peo 
pie had become sensitized to the Issues of Watergiitc and believed that its 
Instttntlon.ei of government were working. Tlie public confidence the Conirress 
enjoyed two years ago c;in only be weakened if not lost wheu it takes so long 
to enact remedial legislation. 

TESTIMONY OF SAMUEL DASH, DIRECTOR, GEORGETOWN TJNIVER- 
•   SITY   LAW   CENTER'S   INSTITUTE   OF   CRIMINAL   LAW  AND 

PROCEDURE 

Mr. DASH. Yes, Mr. Chairimui. I li;n-o.i\ iircparod stiitcineiit. I hav6 
been working out of the city under contract with the attorney general 
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of Pennsylvania, making an evaluation of the Special Prosecutor's 
office of Pennsylvania which has got its own problems which to some 
extent have relevance to what is before tlais subcommittee. It is prema- 
ture to comment on it at this time. I did submit at the last moment a, 
statement to the committee. 

Mr. HuNGATE. We will make that a part of the record. 
Mr. DASH. I would like to just summarize the statement and then 

answer any questions that the subcommittee may liave. First, I would 
like to say that I did contact yesterday my chairman, Senator Ervin, 
of the former Senate Select Committee on Presidential Campaign 
Activities and Senator Ervin asked me to inform you, Mr. Chairman, 
and the subcommittee, that he regrets very much that he was not 
able to come before you and give his testimony, but that Ids prior 
commitments prevented it. 

However, in a fairly lengthy discussion on the telephone, I reported 
to him what I was going to .'•ay before this subcommittee and he au- 
thorized me to tell you that he fully endorsed it and he would be 
ending a letter to you and to Chairman Rodino indicating that. 

What he is endorsing, Chairman Hungate, is your bill and the 
provisions of your bill, because he is very much opposed to S. 495 as 
it was finally passed by the Senate. He did approve of the provisions 
of the bill that came out of the Committee on Govenxment Operations. 

I was very pleased that Senator Ervin felt that way because what 
is before you, tlic legislation before you, wliich is part of the Watergate 
Reorganization and Reform Act of 1976 really derives from recom- 
mendations of our committee. 

We made those recommendations back in June of 1974 and the bill? 
have been pending before the Congress and we think it is quite urgent 
that they be implemented. The issue of the Special Prosecutor which 
is wliat you are addressing, we felt to be a vei-y vital one in terms of 
remedial legislation with regard to future Watergates or scandals of 
that kind. 

We saw ourselves in making recommendations to the people of this 
country and to the Congress as not making recommendations of new 
criminal law. We felt we had enough criminal laws. What we felt was 
necessary was some institutional change. 

One of the institutions that needed some change was in the checks 
and balances on the executive branch dealing with prosecution. Obvi- 
ously we saw in Watergate the inelfectiveness of the Department of 
Justice to be able to deal as prosecutors with crimes committed by 
high public officials in the executive branch. 

That is where the conflict was. As a matter of fact, the Attorney 
General himself happened to be one of those who was involved in the 
criminal activity and later was indicted and convicted and his convic- 
tion is on appeal. 

So it is that situation where the Department of Justice is incapable 
of acting or appears to be incapable of acting we were concerned with. 
If the public believes that the Department of Justice can't really do 
the job and it is a serious appearance of conflict, then even an honest 
decision on the part of the Department of Justice not to proceed will 
lead to lack of public confidence in the system of justice and a good 
Attorney General should want to step back and say, "I am really too 
close to the situation. I think I can do the job but I am too close. The 

79-S31—77 9 
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persons involved are too high up in the admuiistration. Somebody else 
really ought to be doing this job." I tliink that the bill, H.R. 14476, 
really deals with that problem very nicel}\ 

Now you can't depend, we felt, on the normal practice of appointing 
a Special Prosecutor in the crisis situation. We address ourselves to 
this in our recommendations. I know one of the questions put, perhaps 
by Congressman Wiggins, to Special Prosecutor Ruff, was why have 
any legislation ? And why not appoint a Special Prosecutor again next 
time when you have another crisis like Watergate ? 

Let me remind the subcommittee what some of the unusual and 
unique situations were at that time that brought about the appoint- 
ment of this Special Prosecutor. By the way, it was not an act of the 
Congress. Congi-ess had legislation before it to create the office, but 
that IS not what did it. 

It was a very unique situation. An Attorney General, Richard Klein- 
dienst, recused himself, on the grounds that the former Attorney 
General, John Mitchell, was too close a friend and he did not thinik 
he could prosecute Mr. Mitchell. Tlie President appointed Mr. 
Richardson. He had to come up for confirmation in the Senate. It was 
the eruption of information on the scandal and newspaper reporting 
through investigative reporters and pressure on the Congress on the 
confirmation procedure in the Senate Judiciary Committee that re- 
?uired Richardson to confront the issue of appointing a Special 

'rosecutor. Even a condition of his confirmation was would he agree 
to appoint a Special Prosecutor. 

He said he would. To imagine in the future crisis that you would 
have an Attorney General before the Senate Judiciary Subcommittee 
for confii'mation subject to the pressure of that kind of a commitment 
is really looking for chaos because you are depending upon the hap- 
penstance of some future event to bring about the creation of a neces- 
sary office. 

What we were trj'ing to do was to set up a system that would take 
care of a future scandal so that we would not have chaos. You would 
have a procedure by which such an important substitution for the role 
of Attorney General would take place. 

I submit to the subcommittee that H.R. 14476 does deal with that 
matter as we saw it when we were recommending the procedures in 
our report. 

Now the one thing that wc did not want to see was a substitution of 
a permanent Special Prosecutor for the Attorney General of the 
United States. This is a complete emasculation of the Department of 
Justice and the office of Attornev General. 

The Attorney General shoul(I be, under our system, the officer we 
should look to in a regular way to enforce the laws of the United 
States. We should count on him to do it. We should try as liard as we 
can to provide for the appointment of an Attorney General who will 
be non-political, who will enforce the law impartially and objectively 
and not in a political manner. However, there will be those situations 
that will occur where he himself will identify a conflict or if he does 
not identify the conflict or is unwilling to, a system should be pro%nded 
whicli would permit others to identify the conflict and a court to 
appoint a Special Prosecutor. 
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It was our view that the appointment of a Special Prosecutor should 
not be inside the executive oranch. It should be judicial. We did re- 
search the matter and we were satisfied that article II, section 2 of the 
(Constitution permitted the judiciary to appoint inferior officers and 
that the temporary Special Prosecutor would be an inferior officer and 
could be constitutionally appointed by judges. 

I think the ultimate handling of the matter as approved and even 
recommended by the American Bar Association and as provided for 
in H.R. 14476 where the Attorney General makes the determination 
of conflict of interest and he appoints a Special Prosecutor rather than 
the President, or if he doesn't, a special court does, is a very good 
substitute, because I think you may not be able to get the Congress to 
accept the appointment of a Special Prosecutor by a court alone in all 
cases. 

I tliink that if we do in fact accomplish the creation of Attorneys 
General who are nonpolitical and who will act objectively, that the 
appointment of a Special Prosecutor, temporary in nature, by an ob- 
jective and nonpolitical Attorney Greneral, would in the first instance 
not be a bad thing. Especially is this true if you have the existence of 
the court called for by the bill and the Attorney General has to report 
to the court. If he dismisses the Special Prosecutor ho would have to 
make a report as called for by the bill to the court and the temporary 
Special Prosecutor could in fact take a separate action in the U.S. 
district court. 

The Senate in the final version of their bill, S. 495, in setting up the 
permanent Special Prosecutor not only emasculated the Office oi At- 
torney Greneral but in order to find something for this permanent 
Special Prosecutor to do, expanded his jurisdiction and instead of ^v- 
ing him jurisdiction only to look into areas of conflict of interest which 
would deal with high executive officials on matters dealing in the elec- 
tion area, it extended the jurisdiction of the Special Prosecutor to 
illegal acts by Federal judges and by Members of Congress. 

I suggest to the subcommittee that the reason, the primary reason 
for that probably was to give a permanent Special Prosecutor some- 
thing to do because he probably would not have much to do in answer 
to Congressman Mezvinsky's question to Mr. Ruflp. 

I am not sure what a Special Prosecutor would immediately start 
doing if he were appointed. There are pending allegations, although 
Mr. Ruff said he would like the pending ones to remain in the Water* 
gate Special Prosecutor's domain. 

Whether there are new scandals involved in the executive branch, 
I don't know. But there really has not been anything upon which a new 
Special Prosecutor could focus. I think it is quite dangerous to appoint 
in the Department of Justice the equivalent of an independent Special 
Prosecutor. 

The Department of Justice is still headed by the Attorney General. 
S. 495 gives the Special Prosecutor a 3-year term. This falls short of a 
Presidential term. That person not being appointed at a time of crisis 
or at a time when the Nation is focused on a particular issue has to 
find, really, something to do and he becomes a busybody. Also S. 495 
takes away from the Attorney General his duties of looking into cor- 
ruption on the part of judges. Members of Congress, and so forth and 
turns these functions over to the Special Prosecutor. 
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I say in my prepared remarks that I think it would be tempting for 
a Special Prosecutor serving only a 3-year term appointed by the 
President of the United States to turn his direction on investigations 
of Members of Congress of the opposite party, counting on tJie re- 
wards of a fateful President after he is through. 

I wonder who might be interested in the job because I can't believe 
tliat for a short-term position of a regular nature, wljcre there is not 
a particular need or crisis, you can get some of the prominent lawyers 
as we have had in the Special Prosecutor's office. 

But on a regular basis with a succession of people every 3 years—a 
man goes out and another man gets appointed—who is going to be 
interested in that job? I suggest most likely young, ambitious lawyers 
on the make en route to a judgesliip or some otlier office and with a 
chance to earn it since the appointment comes from the President. 

It was our view on the Watergate Committee that the President 
should not make that appointment. Tlie protections that I have indi- 
cated in my prepared remarks that S. 495 intends to give to the Special 
Prosecutor did not seem to protect Mr. Cox and I think in the future 
in a quiet situation when nobody is looking, when the country is not 
focusing on that office, a President or even an Attorney General will 
have much more influence on that office if it comes within the De- 
partment of Justice and is part of the executive branch. 

I think that one area, Mr. Chairman, that the bill may be weak on 
is the definition of the powers of the Special Prosecutor if you feel 
the need of one. Since the temporary Special Prosecutor is only ap- 
pointed when there is a determination of a conflict of interest and a de- 
termination that the Attorney General really carmot proceed on his 
own or sliould not proceed on his own, I suggest that what Uie bill does 
is under section 595 (ej provide that the Special Prosecutor sliall have 
the powers of the Assistant Attorney General for Goverment Crimes. 

But when you look at this officer, you will see that he is supervised 
by the Attorney General and that an Assistant Attorney General does 
not have the power, for instance, to petition the court for immunily 
himself without authority of the Attorney General for particular wit- 
nesses. What I suggest is that when a temporary Special Prosecutor 
is in fact necessary in those rare occasions and I suggest it should be 
a rare occasion, he should have all the powers of the Attorney General. 

He should not have to go to the Attorney General who by definition 
of the bill is in conflict of interest in the investigation and should 
not pass on any part of it. He should be able then himself to proceed 
with grand juries. He should be able to petition the court for im- 
munity for witnesses. 

The model for that I think in that case, S. 495, is an interesting 
model and by the way an interesting typographical error. If you look 
at section 593, they say the temporary Special Prosecutor should have 
the following authority, aiid I think that should be a model and 
because they list all the duties of a temporary Special Prosecutor even 
though they mean permanent Special Prosecutor. On those rare oc- 
casions when you need a temporary Special Prosecutor, he should act 
in lieu of the Attorney General. 

I conclude by stating to the committee that I believe that whatever 
weaknesses may exist in the bill—and I undei-stand that the Attorney 
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General has raised some concerning the amount of time, for instance, 
the Attorney General has to react to a complaint—I believe these can 
be corrected. 

Mr. HTTNOATE. If the gentleman will yield, I underetand the origi- 
nal ABA bill was 6 months rather than 30 days. 

Mr. DASH. I believe an Attorney General might properly complain 
that yon are rushing something if he is only—he has only got 30 days 
to respond and if he does not act within that time he finds a Special 
Prosecutor on top of him. I think he should have a reasonable time, 
it could be 90 days. 

Six months soimds too long. That can be remedied. Whatever reme- 
dies are necessary should be done and done quickly. But I do urge 
the committee to act and vote on the bill so that it can be reported 
out not as in the language of S. 495, but H.K. 14476, and joined with 
(he Watergate Reorganization Reform Act of 1976 and passed by the 
Congress because the committee made its recommendations for this 
kincTof legislation in June of 1974—and on August 9 of that same 
summer, a President of the United States i^signed by reason of revela- 
tions of our committee, by i-easons of the actions of the impeachment 
inquiry of the House Judiciary Committee and by reason of the in- 
vestigating of the Special Prosecutor. 

The American people were sensitized to the issue of Watergate. 
Thev believe that the institutions of government were working. The 
public confidence in Congress 2 years ago can be weakened if not lost 
if it takes so long to provide remedial legislation. 

Thank you. 
Mr. HuNOATE. Thank you, Mr. Dash. Before we turn to questions 

may I briefly summarize some of your testimony, as I imderstand 
you—and you discussed this matter with Senator Ervin at length 
yesterday on the telephone—the testimony would be in opposition to 
a permanent prosecutor. It would be your position and nis position 
that you endorse H.R. 14476. 

Is that generally a fair summation of your position and his as you 
discussed it with Senator Ervin ? 

Mr. DASH. That is right. His view was and he asked me to so state 
before the committee today that he thought that S. 495 as finally 
passed both missed and confused the original purposes of the need 
of a Special Prosecutor, did in fact emasculate the Office of Att-omey 
General and expanded the jurisdiction in the area of the judiciary and 
the Congress where in the past there really haven't been any problems 
with the Attorney General getting into prosecutions of that kind. 

Mr. HUNGATE. And one other point. You do urge that some legisla- 
tion, temporary prosecutor legislation, as corrected, be enacted in 
this Congress? 

Mr. DASH. We both felt it was urgent in order to keep up some con- 
fidence of the public that what we went throucrh did not only produce 
the trauma we had and what I feel was the clean air we got out of it 
for a period of time but also something concrete nnd that is a mecha- 
nism to deal with a problem in the future that we all hope wo won\, 
have—but we know can occur, 

Mr. HTTNOATE. One other thin"', in the earlv part of your testimony, 
addressing some remarks Mr. Wiggins said, the Special Prosecutor 
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was not really a product of congressional legislation but a series of 
unique events. 

I appreciate that because I remember this subcommittee reported 
Special Prosecutor legislation and the full committee did and tlie 
Rules Committee did and -we -were importuned by certain reform 
elements to wait on the Senate. 

Mr. DASH. I know. One brief comment on that again. To look to 
the Congress in a pei-iod of crisis to be the instrument to create a 
Special Prosecutor oy legislation seems to be the worst possible way 
to do it. Legislation now to prepare for the future, but not legislation 
in a crisis because Congress will be accused of acting politically. You 
will be polarized in your positions and the thing will be so chaotic 
that no one will have confidence in what Congress does. 

Mr. HuNGATE, Referring again to Mr. Wiggms' remarks, if you liad 
them in tlie same political party, your chances wiU be changed. 

May I start with Mr. Drinan? 
Mr. DRIXAN. Thank you, Mr. Chairman. Mr. Dash, realistically, 

the time element is pressing. I wonder whether or not we could get 
some consensus in the conference committee. You recommend we move 
forward with what is essentially Mr. Hungate's bill. 

But what would j^our judgment be as to the possibility of getting 
the Senate to adopt an essentially different approach and having a 
conference committee come forth with somethmg acceptable ? 

Mr. DASH. I think the answer is not that difficult. I think the Senate 
would have passed the original version of S. 495 which is Mr. Him- 
gate's bill and went for the revision because at the last minute and 
frankly it was on the eve of the vote. President Ford changed his 
position on the bill and the revised version was presented to them 
and they went for it bexiause they could get a bill passed. 

I submit that the same Senate was in favor and would be in favor 
of a temporary Special Prosecutor as voted out by the Government 
Operations Committee of the Senate and I believe that President Ford 
would not veto siich legislation if it were passed because I think that 
it would represent what was necessary as Watergate refoiTn 
legislation. 

"VVe have already heard from Governor Carter on his position and 
his position clearly supports yo\ir bill. His position is for a temporary 
Special Prosecutor appointed by the courts under the special 
circumstances. 

Mr. DRIXAN. I hope you are right on that but we had five or six 
Senators come before us. I say the Senate had capitulated to the 
President's importuning. I hope you are ri^ht but I am not entirely 
pertain because that legislation languished for months. Presumably 
they didn't have the votes until they capitulated to what the admin- 
istration want^-d. 

T filed n bill to take care of intelligence and count^rintelligcuce 
activities, that are not now being prosecuted, some months &so. 

T wondered if you have any thoufrhts to extending the Hungate 
bill so we could not only reach the top echelon but also Government 
asrents who engage in intelli.Tence or counterintelligence activities and 
violate the fundamental civil and constitutional rights of people by 
illegal search or violation of tlie postal laws. 



131 

Mr. DASH. In situations where the Attorney General refuses to in- 
vestigate that—in other words, I would leave that to the Attorney 
General but 1 would think that if a complainant came forward, that 
matters of such importance to the privacy of American citizens or 
importance involving the intelligence agencies of the coimtry, that if 
you could establish—^you would have the court and the structure— 
that the Attorney General refused to act on that matter, I would think 
a Special Prosecutor should be able to prosecute. 

Mr. DRINAX. Under the Himgate bill, suppose the statute of limita- 
tions has nm or the plaintiff can't get the doctmients, what would 
trigger further actions ? 

Mr. DASH. There is a question whether the statute of limitations 
runs when a law enfoi'cement oflBcer fails to act. It has been said that 
it does too often to the people and to the Congress. I don't think it 
does. 

Mr. DRINAN. That is something else but suppose that the admin- 
istration says that we have acted and they don't give any reasons. 
Under the Hungate bill, will the Special Prosecutor come mto exist- 
ence through action by the court ? 

Mr. DASH. The question is whether it fits the specific definitions. If 
they don't come high enough, the thought was the conflicts of interest 
would only occur when you are dealing with officials high enough in 
character. 

But one I guess has to recognize that sometimes imderlings act on 
the authority of higher officials and the ones prosecutable are the ones 
of lower official position. 

Mr. DRINAV. The Hungate measure does not really reach it, in your 
opinion ? 

ilr. DASH. It probably does not. It is a difficult problem of how far 
yon rench into the discretion of the Attorney General where he refuses 
to act in saying we will create a Special Prosecutor. I think that is a 
tough question because I do believe if you are going to say that the 
Attomev Genci-al should have the responsibility to enforce the laws 
of the United States, you do have to give him tlie discretion that most 
prospcutoi-s have to liave. It is not always when he takes a position 
tliat he will not prosecute that you would want a Special Prosecutor 
to supersede him. 

To that extent, it would seem to me that one would liave to find that 
the underlying basis for his failure is a conflict of interest and there- 
fore that would seem to be where I would put the focus. 

The conflict of interest comes about when you are dejiling with 
higher officials because that is where he is embarrassed with the 
administration. I don't believe his failure to exercise his discretion to 
prosecute some lower official in the executive branch is based on a con- 
flict of interest. 

It may be based on some other decisions that we would not agree 
M-ith. But being the Attorney General, he has a right to make them. 

Mr. DRINAN. My time has expired. I thank you for your testimony. 
Mr. HtJNOATE. Mr. Hyde ? 
Mr. HYDE. Thank you, Mr. Chairman. I want to compliment you on 

a statement that I agree with almost totally. I am very concerned 
about the permanent office of a permanent Special Prosecutor. The 
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term busybody is very aptly made. I can see him on every Monday 
morning getting calls from the press, "who have you investigated this 
week?" 

The caliber of legal talent that you want for this sensitive post, for 
a 3-year term at a $44,000 salary, you are not going to get Jaworsld 
or Cox or anybody like that. 

That is a problem, too. I am troubled by the proviso in both of die 
bills. Take the Himgate bill. He would disqiialify an individual for the 
appointment as an Assistant Attorney General if lie has held a high 
level position of trust and responsibility while serving on the personal 
campaign staff or in an organization or political paity woncing on 
behalf of the compaign of an individual who is elected to the office of 
President or Vice President. 

I tliink that gives the form but not the substance of disqualifying 
a political partisan. 

Sir. DASH. S. 495 actually would disqualify anybody like that. 
Mr. HTDK. Any candidate for elected office is what 495 says. But I 

think your bill, Mr. Chairman, simply applies to the President and the 
Vice President. I think really those are meaningless, however they are 
phrased, because yon are going to get political eunuchs, people who 
have not been active in any political campaign, too involved in the 
prosecution of law, perhaps. 

But I think we almost have to trust the judgment of the appoint- 
ing facility, whether it is the President or the court, plus the confirma- 
tion process by the Senate, to get people wlio, i-egardles? of t!ieir ;ic- 
tivisni or lack thereof, could be nonpartisan or nonpolitical in their 
conduct of this office. 

Don't you agree ? 
Mr. DASH. I tend to agree. I think the purpose is to set forth a 

formula which is aspirational and to set forth a legislative idea in the 
House bill that the Assistant Attorney General for Government crimes 
should be apolitical, nonpolitical. 

I think you are right. Congressman Hyde. It does not do it because 
if you just cut out that particular person who was active in that cam- 
paign, there are a lot of other people who are political in another way 
that don't fit in this type of description who may be worse as partisans. 

Mr. HYDE. Gubernatorial candidates, for instance? 
Mr. DASH. I don't think you could get legislative language other 

than the abstract language that would be apolitical. It is aspirational 
and it may be that the legislation ought to have some sort of aspira- 
tion. Provisions as introductory language to it but not put into the 
qualifications of the person himself. 

I think we are in the ultimate analysis depending upon the appoint- 
ive process and the confirming process and the picl:ing of j^eople who 
will do an honest job and an objective job. 

Mr. HTDE. The real danger of a Presidential appointment is when 
the President and the Senate are both of the same political perstiasion. 

Then a Presidential appointment could be expected to be supported 
by his party. But if the President is of the other political persuasion, 
the Senate confirmation ought to act as a check and balance. 

Mr. DASH. It might. It does not work in the situation where you 
had differing political persuasions. He was fired. 
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Mr. HTDE. We are talking about the appointment, not the firinp. We 
are talking about the selection of an ideal pei-son for the Special 1 ros- 
GCTitor s office 

Mr. DASH. YOU might select them but you tie the selection and the 
hiring together. I think what you got in the Watergate period, the 
picking by the President, was the focusing by the Nation and the Con- 
gress on a particular crisis. 

Everybody expected that somebody of an unusual stature was going 
to be picked. I think you have got to look to where this bill is going 
to be 10 years, 15 years, 20 years from now when the President has to 
be appointing every 3 years a new Special Prosecutor during periods 
when nobody is drumming up—there are no whistle blowers and no- 
bodv is worried about anything. 

At least there is no crisis. There is no reason for the Senate not to 
refuse to confirm the Presidential appointment. 

You either will get as I suggest a safe jjarty loyalist or you will get 
some ambitious guy on the make. That is wliat I an worried about, 
the Presidential appointment and a permanent appointment. I think 
the best time to get it, even in a Presidential a})pointmcnt, the finest 
appointment is in a time when there is special need, when there is 
focus on the crisis. 

Then everybody is watching and I still believe that democracy 
works when the eyes of the people are on Government. Accountability 
and responsiveness still is what makes democracy work. 

Mr. HYDE. I thank you and I agree completely with your statement. 
Mr. HTJNOATE. I think that is a good phrase, aspirational purpose. 
The confirmation  process did not keep us from getting John 

Mitchell on one side and getting Bobby Kennedy under another 
pressure. 

Mr. HTDE. Well, we could argue that those factors which later de- 
veloped would not be knowable to any appointive process. 

Mr. HuNGATE. Mr. ISIezvinsky. 
Mr. ]V1EZVIN8KY. Mr. Dash, I appreciate your comments. What do 

you think are the deficiencies in the Special Prosecutor that we have 
now? 

Mr. DASH. I think the Special Prosecutor we have now  
_ Mr. JMEZVINSKY. I don't mean personalities. What are the deficien- 

cies in the way the office is presently operating? I think your views 
are needed because whether it is temporary or permanent, no matter 
which way we go, we have to be aware of problems in the present 
set-up so we take them into account as we draft this particular piece 
of legislation. 

]\Ir. DASH. I think one has to look at the office. I think that Profes- 
sor Ruff who is not only a colleague of mine at Georgetown but for 
whom I have tlie highest respect, nevertlieless is a caretaker Special 
Prosecutor holding an office wliich really is to wrap up tlif- office. 

It is true as he testified that his mandate is the same as Archibald 
Cox's mandate wsxs. But I don't believe it was e\cr expected tliat he 
would start all over again and begin looking into what had been over- 
looked, say, by earlier Special ProsccutxDi-s. Obviously, that was not so 
because he defined what his staff is and it is a pretty thin staff. 



134 

Mr. MEZVINSKY. It is a very small staff that is to keep the office alive, 
to wrap up a few cases. I think as you posed your question he indi- 
cated he expects to be through in 3 months. 

Mr. DASH. I had not known that that was so and 3 raontJis I think 
would indicate that there probably is no expectation of serious indict- 
ments or prosecutions. I am not indicating?, by the way. that he has 
reason to go forward with indictments or prosecutions. All I am say- 
ing is that I think that a decision has either been made by the Special 
Prosecutor's office that the office is not needed at the present time. 

Mr. MEZVINSKY. Let me be more specific. From the perspective of 
your work with Senator Ervin and the Senate committee a,nd ^our 
ideas as to what should have been done as far as possible violations 
of law and possible prosecutions, what deficiencies have you seen in 
the way the Special Prosecutor's office was handled ? 

Mr. DASH. Well, in part to your question, we thought as we left 
our duties when the term of office ended, our resolution expired and we 
turned over all our information to the Office of Special Prosecutor, 
that more would be done in some of the areas of campaign financing 
and some other areas. 

However, it would be unfair on my part to indicate that more could 
be done. "We had beg\m some investigations. We had turned over some 
facts which wore up to the attorneys and the grand jury investigation 
that picked up and even followed on from us as to whether they were 
important. 

I am not pri\'y to the information that they gathered, whether they 
were able to get the information that was necessary to prosecute or the 
judgments they made. Therefore, I can't second guess them although 
I know that in areas we thought there should have been more pro- 
ductive prosecution, there was not. 

Mr. AIEZVINSKY. Campaign financing was one ? 
Mr. DASTI. Yes; I believe that one might draw an inference that the 

Special Prosecutor's office did act very carefully in making decisions 
as to whether to pi-osecute. This of course could be—they should be 
given credit for that. 

I don't think the Special Prosecutor's Office should go off wildly. 
One of the considerations that led the Special Prosecutor to act 
cautiously and carefully may be that it saw as its main fimction the 
indictment, trial and conviction of the major Watergate defendants. 

Having accomplished that, I believe the Special Prosecutor's office 
saw its work done really. Again it did lose some important cases— 
and I put the term lose in quotes because everj' lawyer knows that tlic 
prosecutor does not lose a case just because a defendant it prosecutes 
IS not found guilty. 

It is not tixe job of a prosecutor to gain convictions in every case. 
But the John Cormally case had traumatic impact on the Special 
Prosecutor's office, I believe. To bring .Tolm Connally to trial and to 
have an acquittal in that case had a debilitating effect on the decision- 
making on whether to go forward on other cases. I think a decision 
may have been made—I don't speak from knowledge given to me by tlie 
Special Prosecutor's office but I draw an inference from what I see— 
is that the Special Prosecutor's office had developed a great deal of 
respect on the part of the public, well earned and well deserved. 
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It had respect by the Congress and practically every part of the 
United States. To start bringing other cases and losing them before 
juries could dilute the Special Prosecutor's office. 

Perhaps not going forward was a better decision than going forward 
with cases they may lose. They may come—have come to the decision 
that juries were not going to convict unless they had evidence like 
that they had in the Watergate cases such as tapes, which almost 
spoils juries. 

Many pre-Watergate prosecutors got convictions by just an informer 
absent corroborating testimony or documents. 

Mr. MEZVTNSKY. My concern is that with limited staffing—maybe 
you can set up this one individual, call him a Special Prosecutor, but 
you don't have the investigative tools to do the job. My concern tends 
to be reinforced by your comments. 

Thank vou, Mr. (Chairman. 
Mr. HirxGATE. There is a vote on H.K. 14578, Federal Keclamation 

Projects Act of 1976, going on. Perhaps wc should adjourn and resume 
as soon as this vote is completed. 

We will stand in recess. 
[Voting recess.] 
Mr. HuNGATK. The subcommittee will resume. We probably have 

a short time. Wo hope we can conclude this testimony. We may then 
break for lunch depending on what the House does. We should have 
plenty of time in the afternoon. 

Mr. Wiggins? 
Mr. WiooiNS. Mr. Dash, I regret that I was not here during the state- 

ment of your testimony. Today is my mother's birthday and you call 
your mother on her birthday, right ? 

I have no questions other than to say that I read your testimony and 
I very much appreciate the objective, lawyer-like approach you take 
to an issue which can lend itself to emotionalism. 

It would be a tragedy of enormous dimensions. I think, to do some 
institutional damage to the Department of Justice. 

Mr. DASH. Thank you. Congressman Wiggins. 
I think it is very important that we maintain our institutions of 

Government, that the Department of Justice and the Attorney Gen- 
eral really constitutionallv slioiild be our instrument for enforcing 
the law and it should only be as you yourself said today, the rare 
occasion when you need the Special Prosecutor. 

We need some procedure to anticipate. I am afraid that if wc attempt 
to await each crisis, wc may have some chaos and find oui-selves in the 
midst of another situation which we just came out of which I don't, 
think any of us want to do ajzain. 

Mr. WiGGixs. Thank you. sir. for your testimony. 
Mr. HTJNOATK. Ms. Holtzman ? 
Ms. HoLTZMAX. Thank you, Mr. Chairman. 
Thank you. Mr. Dasli. You have been helpful in illustrating the 

need for the bill and the need for some change in the present legis- 
lation. I want to direct your attention to your responses to Mr. 
Mezvinsky. 

You were speculating as to the reasons for which prosecutions may 
not have been brought in the area of campaign prosecutions. You said 
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tiie Connally acquittal may have had a demoralizing effect. We don't 
know whether it was lack of staff, a demoralizing effect, a decision 
that you needed to have a certain degree of evidence, or a failure to 
find evidence. 

For example, as I recall the Watergate Special Committee, it was 
created as a result of evidence developing from the break-in. We dont 
know why no prosecutions were ever Drought with respect to the 
break-in. We don't know who ordered the break-in, whether it was the 
President or not. 

The Special Prosecutor may close up shop and go out of business 
and we never will know. I am concerned because now it appears that 
some of the information with respect to why prosecutions were not 
brought and some of the information with respect to why certain 
pleas were entered into is api>earing in at least private memoranda. 

I wondered if we should lie put in a position today of havmg to 
speculate as to why very important decisions were made by the Special 
Prosecutor and whether or not the public is entitled to know whether 
it was a lack of evidence or some other reason that led to the .failure to 
bring prosecutions and other decisions. 

I would like your conunents because this affects what is going to 
happen with respect to any Special Prosecutor that is created in the 
future. 

Mr. DASH. Well, these are important questions. I do want to say that 
it is dangerous to speculate, especially for a lawyer. In responding 
to your questions, it is not a matter of speculation. It is a matter of 
what is the best policy. 

What is the responsibility of the Special Prosecutor to the Congress? 
What were the commitments made i 

One, I guess, can have honest differences of opinion. I would like to 
qualify what I have to say by stating that the Special Prosecutor who 
was the Special Prosecutor at the time the i-eport was written was 
Henry Ruth. I have known Henry Ruth for many years. I again have 
the highest regard for him—I don't make this as a pro fonna statement 
or a statement for the record. I know him as a man of great ability, 
dedicated to law enforcement. I have no question in my mind of a 
man like Henry Ruth neglecting his duty. 

Nevertheless, I personally differ with Henry Ruth in his concept 
of a prosecutor's report. I personally differ with Professor Ruff, who 
again, as I have indicated, I greatly respect both from the point of 
view of integrity and ability, and his concept of a prosecutor's report. 

The Watergate investigation and Watergate itself was very unique 
in this country. It was a great crisis. I think it aided us to gam a new 
concept of what it means to have the constitutional system of the Gov- 
ernment that we have and to gain new perspectives in a free society. 

The whole country was aroused and sensitized to the issues of 
Watergate. This was' not a normal prosecution. This involved ulti- 
mately a President of the United States and the unprecedented resig- 
nation of a President without reference to any partisan position one 
way or another. It obviously was an unprecedented situation in the 
history of this coimtry. 

That a Special Prosecutor had to be brought forth and who knew 
these, matters was a great public moment, both from the point of view 
of Congress and from the point of view of the public. It was always 
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my view, and I understood that it may have been the view of earlier 
Special Prosecutors or the first Special Prosecutor, Mr. Cox, that the 
report that would be made to the Congress would be a complete report, 
would be a report that would tell the Congress everythmg that the 
prosecutor had done and the basis for his decisions. 

It would seem to me this is necessary because just as it was neces- 
sary to supersede the Attorney Greneral and the Department of Jus- 
tice and create a Special Prosecutor because of distrust and lack of 
confidence, there would be the same questioning as to why the Special 
Prosecutor did not proceed in some areas by the puolic and the 
Congress and therefore all things should be made public. 

Balancing obviously against fliat are the interests that Mr. Ruff 
raised and Henry Euth has raised, the interests of the individuals 
who were being investigated, the rights of privacy, the rights of fair 
trial, the rights not to be prejudiced if prosecutions were not brought 
and not su^ient evidence produced. 

Thei-e is, wo all know, an instrument that prosecutors or grand juries 
\\m^ at times in some jurisdictions called presentments. Tliey are used \^ 
quite frequently in New York. New York by constitutional provi- ^ 
sions changed its presentment provisions to require that if a grand 
jury was to issue a presentment against an individual which was short 
of an indictment, not indicting the individual, producing the next 
step a trial, but accusing the individual of wrongdoing and indicat- 
ing there was not enough evidence to produce a trial or for policy 
reasons the Prosecutor does not want to go forward with trial, there 
should be a basis for the individual so accused to provide his answer, 
his response to the evidence that would be included in the presentment, 
a chance even to appear before the grand jury, give whatever testi- 
mony he wanted to give and what would be presented would not be a 
one-sided attack on that individual or a full presentment. 

The issue was raised because of the constitutionality of present- 
ments that did not provide for that. I think New York's procedure 
in presentments where they do make such accusations against public 
officials now provides for that kind of opportunity. 

The committee may be well aware, by the way, of the Organized 
Crime Control Act of 1970 which permits special grand juries to 
make presentments in organized crime cases where it does provide for 
this procedure where a public official or a person involved in orga- 
nizfd crime is given an opportunity to present his own position, 
appear before the grand jury and then when the grand jury's pre- 
sentment is made public, you not only get the prosecutor's evidence, 
you get the target's evidence as well so you get a full stoiy. 

I put that background into the record as a basis for indicatinsr that 
T think tliat the Special Prosecutor really did not give to the Congress 
or to the public a complete story as to, for instance, what was known 
about the former President. 

Tn that instance, he was not even a person who had not been 
charged. He had been named as an indicted co-conspirator in an 
indictment. He should have been given full opportunity to give his 
side of any evidence he wanted to present. 

And then the complete story would have been presented to the 
Congress and the public. Such a case would have ultimately been made 
out if there had been impeachment proceedings and a trial. That was 
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aborted by resignation. A trial was aborted or an indictment was 
aborted by the pardon. 

There was a great feeling among many people in the country that 
the full facts have not come out. The feelings go two ways. There are 
many people who believe that the accusations against the former 
President were overstated. 

Some believe that they are understated. This leads to all kinds of 
dissension and revisionist liistoiy that develops. What is really needed 
is an objective, complete report by the only agency that was given the 
power to investigate that area. 

Ms. HoLTZMAN. Surely you agree, Mr. Dash, that if these materials 
can be published privately in memoranda of ex-Special Prosecutors 
that the same memoranda should be. published as a whole in a report ? 

Mr. DASH. Published piecemeal, that loses some of their impact 
because they are obviously held back for some reason. Anything pub- 
lished in a book should be part of a report, I believe the report should 
have been complete. But as I said before, there can be honest differ- 
ences of opinion and I do respect a prosecutor whose answer to mo 
when I make that argument is that I believe that in fairness to those 
who are accused, I should not do it. 

There are too many prosecutors in this country who don't concern 
themselves with fairness to accused persons. I like to think that there 
are some who do concern themselves with that. 

Mr. HtTNOATE. In a discussion of that presentment procedure under 
the Organized Crime Act, does the opportimity of the would be ac- 
cused to tell his story occur prior or after the fact of the decision not 
to prosecute him ? 

Mr, DASH. NO. It is usually after the fact. It is after a decision not 
to prosecute but a decision to make a presentment. In other words, 
the prosecutor and the grand jury—and we all know that grand juries 
are usually decisions of prosecutors who usually run grand juries— 
that a de^cision has been made that either there is not enough evidence 
or for policy reasons there will not be a prosecution. 

Nevertheless, there will lie a public presentment to inform the 
public what we know about X in a particular set of events. But con- 
Btittitionally. the Supreme Court has discus-'^ed these issues and held 
that if you are going to do that and not give them a chance to respond, 
you have deprived him the right of response. 

Now he has it under the Organized Crime Control Act in the New 
York procedure where he is given the opportimity to come forward, 
is.«!ue a written statement, and then the whole is presented. 

It seems to me that the Special Prosecutor could have approached 
his report that way if he wanted to be fair about it. 

Mr. HTTNOATE. Further questions? 
[No response.] 
Mr. HuxGATK. Thank you very much. Professor Da.sh. You have 

been ver\' helpful, you will certainly help expedite the work of the 
subcommittee. Please express my appreciation to Senator Ervin for 
his endorsement. We appreciate the support for the bill. 

Mr. DABH. Thank you. 
Mr. HTTXOATE. Our next witness is Albert .Tenner. Mr. .Tenner is a 

longtime friend and was a coworker with us on impeachment. We are 
pleased to have you. You do not have a prepared statement ? 
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Mr. JENNXR. NO. I would have prepared one but when you called 
all you said was to appear and testify. I did not prepare one. I would 
be pleased to do so. I could get it to you next week. 

Mr. HuNOATE. If there are further remarks that you want to give 
113 in prepared form, I think without objection the subcommittee 
would be glad to receive them. We should probably try to receive them 
by September 2 because whatever we do or don't do will happen 
soon. 

You may proceed. 

TESTIMONY OF ALBERT JENIIEE, ESQ., CHICAGO, ILL. 

Mr. JENIFER. Thank you, Mr. Chairman, and my good friends on 
this committee with whom I had the great privilege of working 2 
years ago or 21^ years ago. 

As I have listened to the discussions this morning including the 
queries of tlie distinguished members of the committ^, I have forti- 
fied a judgment I had and have had for sometime that we should 
have no Special Prosecutor at all. 

The existence of a Special Prosecutor, whether you call that person 
a Permanent Prosecutor—an Office of Permanent Prosecutor—or the 
appointment of the Special Prosecutor on an ad hoc basis for a par- 
ticular instance it seems to me to raise the question that has been 
raised, especially by Mr. Dash. I am surprised at my good friend, 
Sam Dash, that he is so cynical as to the functioning of me Congress 
of the United States and of the Special Prosecutor's Office and of the 
Attorney General's Office during the past several years. 

I appreciate he is an advocate for his position when he was counsel 
for the great Senate Select Committee investigating the matter of 
campaign contributions. They worked out a proposed—^they had 
recommendations and as I said when he testified, your bill, Mr. Chair- 
man, largely tracks those recommendations. 

I would like to go back and say this in this connection. I have the 
feeling that the Special Prosecutor syndrome has failed to recognize 
the people tliemselves and confidence in the people. The greatest thrill 
in my life was when I served as counsel for the minority of the House 
Judiciary Committee conducting impeachment proceedings. 

I have often said since, it was the third most important and sig- 
nificant event in the history of this country. The first was the drafting 
of the Constitution and the drafting and enactment of the Bill of 
Rights, the second being 1865 tlirough 1869, the Civil "War and the 
adoption of the 13th, 14th, and 15th amendments, and the third one 
being the impeachment proceedings. The people for the first time in 
the history of the Nation saw their immediate representatives—men 
and women, of ability, professional lawyers with integrity and a great 
deal of courage, debating as they did, and 95 million people saw them. 

They regained confidence in their countrj'. That is what it is, that 
the people closest to them, the Members of the House of Representa- 
tives functioning and debating. Tliose were great debates. It awakened 
them. They had become somewhat nebulous. 

They had not pushed. They had come into a comfortable state of 
mind. That includes Members of Congress as individuals. They were 
awakened to their Government and how it needs to be policed by the 
people, especially through their immediate representatives, the Mem- 
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bers of the House of Representatives and then through their next 
level of representation, the Members of the Senate, who are not as 
close to the people as the Members of the House of RepresentAtives 
are. They come from districts and they know them. 

They are now alert, especially the young and the young inherit 
the Earth. And so I urge upon you, ladies and gentlemen, that there 
is a measure of overreaction. The people are alert. They love their 
Government. 

They now love it more than they have ever loved it before and as 
the young, they will touch their young and they will become the ma- 
jority of voters in this Nation. 

They are looking to what? They are loolcinp to election of people 
of character and integrity and ability. In my judgment, that is what 
this present election is primarily all about. They are looking more 
deepfy at Members, candidates for membership in the U.S. Congress 
on the House and Senate side and especially on the executive side. 

The people are also concerned, as you are as their representatives, 
about bureaucracies. It is my judgment they will have some concern 
about creating another bureaucracy, be it a permanent Special Prose- 
cutor or the device of the House bill for the appointment ad hoc of 
Special Prosecutors. 

What do they want ? They want to be reinvested with confidence in 
the Department of Justice, in other departments in the other divisions 
of the executive department. They have confidence in their courts. The 
court's performance in impeachment and in the Watergate proceed- 
ings was just absolutely splendid. 

What the people expected, they received. Now I don't think they 
have lack of confidence in the Department of Justice as such and in 
the constitutional Office of the Attorney General. 

What they are concerned about is individuals occupying those of- 
fices. They feel a little outside because the Attorney General is ap- 
point-ed rather than elected which is as it should be because I don't 
think the people as a body would be able to exercise any sound judg- 
ment with re-spect to a particular individual to occupy the Office of 
Attorney General. 

What I am concerned about with respect to a Special Prosecutor, 
and I must say to you, Mr. Chairman, and ladies and gentlemen, that 
as I see the atmosphere, the odds are that a bill, whether it be the 
House bill, the Senate bill, or a combination, is likely to be passed by 
the Congress of the United States before a sine die adjournment, so 
what I have said up to the moment I am afraid is sort of whistling in 
the wind. 

But I did want to get it off my chest and get it on this record. I have 
confidence in the people. I have confidence in all of you. I have con- 
fidence in the members of the subcommittee. I have confidence, tre- 
mendous confidence, in Edward I.«vi, one of the true, great, splendid 
Attorneys General of the United States. 

He is the kind of man that the people want in that office. Franldy, 
I don't know what my good friend Edward Levi's politics are, whether 
ho is a Democrat or a Kepublican. 

I doubt if the people hi Chicago know either way. But he is an 
objective man and the people have that same feeling. That is the kind 
of person they want in that office. 
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If they hare that feeling; with respect to a method and means where- 
bv Tou obtain that kind of person, the people will be happv. That 
kin^ of person will appoint a Special Pro?ecator. The Attorney Gen- 
eral of the United Sutes has power to appoint a Special Proeecotor. 

That has beax dcme a good many times. Here I d«it know what 
Archie Cox's jud|rment is on this subiect matter, nor. do T know what 
I>eon Jaworski's judgment is. I saw Leon Jaworski at the American 
Bar Association convention but I did not open the subject. 

I have not seen Archie Cox now for almost 8 months. I would like to 
turn to the two bills and jost pick out the things that concern me the 
most about the two bills. As to the House bill, with the appointment, 
ad hoc, of the Special Prosecutor to deal with a particular situation 
and as the bill now stands, that particular prosecutor, if and when 
appointed, may not receive any other ad hoc appointments, I think 
that as pointed out to yon by tfie Attorney Gfeneral. there nre now sit- 
uations in the Department of Justice that would bring about under 
the functioning of that bill, the appointment of maybe two. three, or 
fonr or five Special Prosecutors rigrnt off the bat. 

Assumins that should take place, and it is possible, if not probable 
under the House bill, you womd have three distinct individuals with 
different viewpoints as to the administration of criminal justice deal- 
ing with a single assignment. 

As I think all of you. or certainly Congressman Hyde knows, I have 
defended criminal cases for a good manv years. At one time, I was 
assistant State prosecutor in my early days. T have always worried 
about the appointment of a Special Prosecutor to prosecute a particu- 
lar matter. 

He has a feeling, he or she—thank goodness, she in these da}*!!—has 
to bring about a prosecution under the assignment made him. But as 
far as the administration of justice is concerned, if vou have several 
of those ad hoc appointees under the House bill, ench has a different 
experience in the law. 

Each has a difference of experience with respect to the use of im- 
munity, plea bargaining and all that sort of thing and each will exer- 
cise a different level of prosecutorial discretion. 

I think that terribly diffuse thing would make the administration 
of justice in the so-caJled special cases very difficult. Now I^fr. Dash 
whom I know and admire tremendously and have known him for 
quite a good many years, has said to you that the Special Prosecutor 
will be appointed on the ad hoc basis only in instances where there 
is a very, very special need. I assume he is barkening back to the 
Watergate circumstance. In my judgment, Watergate was an abbera- 
tion and it is very much imlikelv ever to occur again or arise again 
in this Nation with the people. T^hese were enormous abuses of power. 
It boggles the mind. 

The members of the House Judiciary Comniittpo have assembled 
that in the House Judiciary report. The people were disappointed. 
They were unhappy. They'were frustrated and thev did not know 
what to do until your committee acted and published that report. 

Now Professor Dash said that if you have these ad hoc appoint- 
ments, you will get back men or women to serve ns Special Proseciitors. 
My view is that you will eret better men or women if you have the 
2-year provision, for example, of the Senate bill. 

79-831—77 10 
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The caliber of Special Prosecutors—I will limit myself, not to 
denifirat© anybody else, Leon Jaworski and Archie Cox and I will in- 
clude John Doar as chief counsel of the House Judiciary Committee— 
those men had no consiilenition for compensation. 

If compensation was an element, no one of the three of them would 
ever liave served. It has to be an event of national importance and 
concern, one tliat involves their countiy and its legal institutions un- 
der a threat of serious abuses of those legal institutions and their CJon- 
stitution, in addition. 

Now if Professor Dash is correct, I posture to all of you that -what 
he is saying is we should not have a Special Prosecutor because ^re 
should not iiave machinery provided for with somebody in the office 
to anticipate the possible serious situation. 

Also, it seems to me it demeans the Congress of the United States 
and the Department of Justice. Professor Dash has said, well, it came 
about this way or that way, largely out of the confirmation proceed- 
ings of Elliot Richardson with tlie promises extracted from him by the 
Senate committee in the confirmation proceedings with respect to hovr 
he would operate tlie Office of Attorney General. 

Well, those commitments may be made under the Senate bill be- 
cause tliere has to be confirmation by the Senate. May I say as an 
aside that in any event as to the Special Prosecutor, it is my convic- 
tion that confirmation should be by both the House and the Senate 
and not merely the Senate. 

I feel that the closest body to tlie people is the House of Representa- 
tives and the reflection of that viewpoint should be incorporated in 
either bill or in both bills or any revision or combination of the two 
of the bills. 

As Professor Dash says, if this process becomes effective, it will 
be one of terrible great concern to the countiy and the people and 
the people should have both of their groups of representatives pass 
upon the quality of the Special Prosecutor. Now another thing does 
trouble me with respect to the House bill. I think it is of substance. 
You provide in the House bill for complaints to be filed with the spe- 
cial panel of the Court of Appeals of the District of Columbia and 
any citizen may undertake to file one. 
/  They are public. It seems to me that that will be an absolute thicket, 

/an absolute can of worms to do that, to have citizens with wild charges 
/ against Members of Congress, against judges, against high officials 
A  in the country wholly unsupported, at least at the outset, and names 
\ mentioned in these communications to the special panel and, in my 
V judgment, an invasion of the privacy of the individuals accused. 

Because at least in the present administration of justice by the De- 
partment of Justice and oiir State Department as well, you do keep 
an investigation of the possible witnesses and persons secret. My work 
with your committee in the House of Representatives was about the 
fifth instance in my life in which I have engaged in investigation. 
(One way to Idll an investigation, and one way seriously to injure 

people, is to have persons investigated and possible witnesses under 
investigation to be revealed and disclosed. 

I had one unfortunate instance when I was attorney general of Illi- 
nois that a reporter in Springfield who thought that I was investigat- 
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ing him and despite my assurances I was not Avhen I talked to the 
chairman of the conniiittee that was conducting the investigation, 
this young man went out and drowned liimself in Lake Springfield. 

I don't know whether Congressman Hyde recalls that or not. But 
that interferes with the conducting of investigations thorouglily. 

Isn't it possible to take some look at the Attorney General's Office 
and provide in these bills for a particular office in the Attorney Gen- 
eral's Office? That is a great improvement, in my judgment. I shai-e 
that very much. Of course, he cannot go about at large, he has to re- 
poil to the Attorney General but only to the Attorney General. 

He is not in tJie same position as the head of the antitrust division 
or the criminal division of the Dejiartment of Justice or other 
divisions. 

Now you report to the Deputy Attorney General or someone else 
before they report to the Attorney General. Professor Dash properly 
referred to the 30-day provision m the House bill. My experience in 
investigations both on the prosecution side and the defense side in 
the criminal field is that no good, sound Attorney General and pros- 
ecutor can undertake in most instances, especially on the kind of ac- 
cusations that you are considering to go to the ad hoc Special Pros- 
ecutor, really make up Ms mind and get the evidence in 30 days to 
make the kind of high level report that is anticipated in the House 
bill. Professor Dash has suggested and I gather that the committee is 
thinking seriously of extending that time at least. 

I am very much concerned about tlie reports that have to be filed 
by the Special Prosecutor with the special court. 

" Mr. HuNGATE. Pardon me. That is the second bell. We are having 
a vote on H.R. 8603, Postal Reorganization. It is a vote of whether 
to go to conference. We better recess at this point 

Mr. JENNER. Mr. Chairman, as I reported to you, up until 5 o'clock 
this afternoon, I am at your disposal. 

Mr. HuxGATE. Unless there is objection, we will recess until 2 p.m. 
to give us a chance to get some lunch and tlien resume and begin ques- 
tioning shortly thereafter. 

["Wliereupon, at 1:10 p.m., the subcommittee recessed, to reconvene 
at 2 p.m.] 

AFTER RECESS 

[The subcommittee reconvened at 2:10 p.m., Hon. William L. Hun- 
gate presiding.] 

Mr. HuNOATE. The subcommittee will be in order. There are several 
subcommittees meeting so we will proceed. 

Mr. JENNER. I will try and close as quicklv as possible, Mr. Qiair- 
man, and ladies and gentlemen. I will speculate as to where I was at 
the time of adjournment but I would like to say if I have not already 
said it that what troubles me, among <Jie other things that I have 
said, is that a Special Prosecutor whether of the diaracter under the 
House bill or under the Senate bill either one in mv judgment deni-v 
grates the Congress of the United States in that when you go back 
and consider Watergate and the impeachment, that the Congress of 
the United States in my judgment was the major factor and force in 
exposing and bringing about—exposing to the people and bringing 
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about the select report and the impeachment proceedings and the 
results that followed from the House Judiciary report. 

People now liave confidence not only in your—Members of the 
House pei-sonally—MembeiB of the House of Representatives and the 
Judiciary Committee—but they now have confidence that their system 
of government now almost 200 years old, because it really did not 
come into existence until the Bill of Rights was adopted in 1791, that 
the people do have confidence that their representatives will work out 
some way in a cataclysm of the character that faced all of you and the 
character that I think Professor Dash was talking about. 

He said he would like to have some kind of a standby there for the 
cataclysmic situation when it arises. You don't think and the people 
don't think but what the Congress of the United States and the mech- 
anism of the Government will provide a means whereby to meet those 
serious problems that Professor Dash has in mind and which certainly 
concern this committee and all of the entirety of the House of Repre- 
sentatives. 

I was, I think, commenting on some provisions of both bills, first 
talking about the House bill. I mentioned the 30-day provision which 
pretty clearly is insuflScient. 

Then the bill requires the Attorney Greneral to make a finding that 
V the particular matter referred to him is clearly frivolous. That is a 

terribly heavy burden to put on any man or woman, should we have 
a woman Attorney General. What is clearly frivolous ? 

Clearly frivolous presents a terrible burden. Trying to personalize 
it, if I were in that situation I would have difficulty making the deci- 
sions a,s to what was clearly frivolous or even frivolous as the case 
misrht be. 

Mr. HuNOATE. What language do you think might be more ap- 
pro])riate, if any. if you had to have such language? 

ilr. JENNEE. Well, let me jui?t guess a little bit, that the Attorney 
General make a finding that in his judgment the matter should not 
be further pursued from a prosecutor's and Attorney General's stand- 
point. That will give him greater breadth. The agony of saying any 
charge is frivolous is very difficult and seriously burdens the Attorney 
General. 

Mow that finding under your bill is final. It is not subject to review. 
But the bill provides that if there is additional allegations, it may 
again be asserted by the individual who made the associations in—the 
assertions in the first, place. 

You have a recurrence. I know you have received letters. You 
respond to them politely and directly and it does not satisfy the per- 
son making the complaint. They come back with another letter. 

It is a never ending process. Sut your bill provides for that process, 
Tlie court, the special court, will have to take those additional allega- 
tions of those individuals and that special court takes me now to the 
constitutional problem. 

The special court, I have an absolute anathema toward a special 
court. The greatest court-; are the broad courts. You will cull out of 
the courts three judges who will perform an administrative fimction. 

These courts will be supervising the Attorney Greneral, will be 
second guessing him, will be appointing people in the executive de- 
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partment and in my judgment, that violates the separation of powers, 
clearly. v i. v   • 

Professor Dash did say to you, and he is a scholar, that he is con- 
fident that it is constitutional but I doubt it very seriously. 

Mr. HuNQATE. Let me interrupt just a minute. I think Mr. Drman 
has to go to a markup. Could we let him question? 

Mr. DHINAN. Thank you very much, Mr. Chainnan. Mr. Jenner, as 
usual, you have a very persuasive viewpoint. Until you spoke today I 
was persuaded that perhaps the American Bar Association in this in- 
stance joined by the ACLU, were correct in supporting a temporary 
Special Prosecutor. 

But now you have altered my mind or blown my mind as some would 
sav. I would like to take that position and say that in the face of all 
criticisms that might come, we just don't need this type of Special 
Pi-osecutor. I agree with you that somehow we did succeed in the im- 
peacliment inquiry. But what about corruption at a lower level? Cor- 
ruption that does exist, I suppose, men bemg men. In some cases, and 
I mentioned one this morning, such as with the CIA, intelligence and 
counterintelligence programs, and the FBI, we did not reach that. 

How would you say that the people can get a remedy for something 
for which we have not received a remedy ? 

Mr. ,TENNT». Well, Father Druian, let me answer that this way. 
Neither bill goes to the lower level. Truly, neither bill goes to the lower 
level that I think you have in mind. 

Mr. DRIXAN. At least I think ilr. Hungatc's bill specifically men- 
tions the Director of the FBI. At least somelwdy would be 
accountable. 

Mr. JENNEE. At least that specific department of the Department 
of Justice is specifically mentioned in the House bill. 

Mr. DmxAN. Absent that, Mr. Jenner, how can wo expect any At- 
torney General, if he does not have a special mandate, a special trig- 
gering device, how c^in we expect that they will do better in the future 
than they have done in the past ? 

Mr. JENXER. Well, as I said idealistically this morning. I think they 
will do better because I think the people are altered. They really feel 
and know their Government. Where can they complain? They can 
complain to the Congress of the United States. I think there ought to 
be different standards than we now have for the selection of the At- 
torney General of the United States. 

I understand the Senate bill was amended with respect to the ap- 
pointment of the Attorney General, that he cannot have been 
campaign ipanager or r-omething of that character. That is a step in 
the right direction to what you are talking about. 

If we do have something that would pick up some of the language 
in these bills that nobody may be appointed Special Prosecutor who 
had an active or high level activity m the campaign for election of 
certain Federal officers, and naming them, but have a bill that provides 
that with respect to the selection, and appointment, and confirmation 
of the Attorney General. 

As I said this morning. Mr. Chairman, I believe—I don't know 
whether wo can do it constitutionall)'—but I think the House of 
Representatives ought to function in the confirmation area even as to 
the Attorney General. 
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I Imve not thouglit that through constitutionally. But certainly as 
to the Special Prosecutor, I think it should be both. In both bills, yon 
provide for a special ofiice in the Office of the Attorney General. 

I think that is an excellent idea, ver>' excellent idea and the head 
of that office under both bills is given as much autonomy constitution- 
ally as is ix)ssible to give him; 1 think a little more in the Senate bill 
tlian in the House bill. 

The House bill does not define the head—the jurisdiction of the head 
of that oflice whereas the Senate bill does. 

In that fashion, then, you will have a policeman in the Department 
of Justice that is doing several things and this is also coupled with 
the excellent provisions of the two bills that you are going to have a 
summer office in the Congress of the United States. 

I think that is a very good idea, also. 
Mr. DniNAN. Assume we are persuaded by your approach and your 

verj- persuasive argument that we feel we should not get into this. 
Suppose politically or for other reasons, a majority of the committee 
wants to go forward with some type of bill. "What, in your judgment, 
would be the less damaging bill, the Senate bill or the bill that Mr. 
Ilungate has proposed—the Special Prosecutor appointed in cei*tain 
circumstances by the court? 

If wo have to choose between evils from your point of view? 
Mr. JENNKR. When I am asked a question. I answer it even though 

it be embarrassing to me or to those who hear my answer. I truly 
believe that the Senate bill is a better bill. I further believe that the 
two i)ills, if we worked, would be still better than both the Senate bill 
and the House bill. 

But to me, the key here is the special office in the Attorney General's 
Office to assure the people that there is a policeman there. Xow I 
would add to both I)ills that that special officer in the Attorney Gen- 
eral's Office also hv subject to confirmation or some kind of pi-elim- 
inary oversight of the process by both Houses of Congress. 

That will assure tlie people that in the selection process, in tlie 
confirmation process, both Houses of Congress participated. Then you 
will have as you did witli Mr. Richardson and subsequently with Mr. 
Jaworski, that a committee of the Senate and in my judgment com- 
mittees of both Houses, will have questioned that person and said 
what is your jurisdiction, what do you contemplate doing? 

That person then has a record made under oath, which is also im- 
portant, under oath, as to his intentions and his understandings as 
the case may be. Now tliat special office in the Attorney General's 
Office would do the very things that you have in mind. Father Drinan. 

If you define the jurisdiction, which the House bill does not now 
do. have that particular head, the office and not the head of the office, 
it is possible to accomplish what you have in mind. 

Mr. DmxAN. Thank you very mucii. I think ray time has expired. 
Your testimony has been exceptionally helpful and valuable to me 
and I hope to the committee. 

Thank you. 
Mr. HrNGATE. I first would like to recognize our colleague on tlie 

committee, Mr. Fish, who is here and at whose instance we invited 
our distinguished witness today and who is i)articularly interested 
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that we have your views as we weigh the problems before us on the 
Special Prosecutor. 

Mr. Wiggins has the same problem Mr. Drinan has with another 
committee meeting in markup. 

^Ir. JENNEK. It IS a very difficult choice. 
Mr. HuNOATE. Mae West said that when you had to choose Iwtwoen 

two evils, she chose one she had not tried before. [Laughter.] 
Mr. JENNER. I very much appreciate your affording me the oppor- 

tunity of seeing you all again and to testify. 
Mr. HtTNGATE. Mr. Wiggins ? 
Mr. WIGGINS. I tlxink I understand your position fully as a result 

of your testimony and the responses to the questions of my colleagues. 
If you had your druthers, I think you would not urge the enactment 
of either one of these bills. 

Mr. JEKNER. I hope I made that clear. 
Mr. WIGGINS. Let's suppose we follow your advice and we have no 

permanent or temporary Special Prosecutor and a crisis develops in- 
volving the highest levels of Government, let's say the Vice President. 
What should the response be in that case ? 

Mr. JENNER. Having in mind what I think you have in mind, FOHIP- 
thing similar to what occurred in 1972, 1973, and 1974. There would 
be appointment of a Special Prosecutor and he may be appointed by 
the Attorney General himself, and I would expect the kind of Attorney 
General I have in mind to do that. 

But if he does not then the Congi-css itself will do it. 
Mr. WIGGINS. The Congress would be the ultimate trigger. 
Mr. JENNER. It is the people. 
Mr. WIGGINS. If for some reason the Congress does not have the 

availability, something would happen. 
Mr. JENNEB. That is right. Something would happen. There would 

be a machinery created. It would not take long to create the Special 
Prosecutor machinery. 

Mr. WIGGINS. That is a scenario which appeals to me but I am not 
certain that it would happen if the administration and the Congress 
were of the same party. What do you think ? 

Mr. JENNER. I am sorry, sir. 
Mr. WIGGINS. The scenario you maintain is appealing to me because 

it maintains institutional integrity intact. But it may not hapjion as 
we saw it happen if the Congress and the administration were of the 
same party. 

Is that a justifiable fear? 
Mr. JENNER. That is a justifiable concern. 
Mr. WIGGINS. IS that of sufficient magnitude to legislate a mechanism 

perhaps involving the best of the two bills before us ? 
Mr. JENNER. I would think not, sir, because I am troubled about 

there being in existence an office. Somebody is in it. At the time that 
somebody is appointed, no real cataclysm exists of the type that we 
faced. 

The type of person is not directed toward the catastrophe. But for 
instance under the House bill, you will have a number of Special 
Prosecutors. While Professor Dash said this will not be used very 
often, I think he is dead wrong from a practical standpoint and from 
my experience of 46 years of practicing law. 
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These things will be referred. They are unable to be resisted. It is 
an easy thing to do. If yon have the so-called pennanent-temporary 
one, permanent in the sense that the office exists but temporary with 
respect to its enactment and I believe in that and that it should be cat 
down to 2 years instead of the 3 and that 3 is a little dangerous, gradu- 
ally it will become a mechanism to refer thin^^s to that prosecutor of 
the nature of things that we dont have in mind today and that Mr. 
Dash fJid not have m mind. 

Mr. Wuxirxs. I am always happy to see you here. 
I hope you will come back and share your wisdom with us. I have 

the same problem that Father Drinan has. I now have another prob- 
lem- Father Drinan is there and I am not 

ri>aughter.] 
Mr. WKJCINS. Thank you very much. 
Mr. HuxoATE. The Chair will recognize Mr. Hyde for 5 minutes. 
Mr. HYLIK. Thank you. Mr. Chairman. I really have !io soarchine 

insightful questions other than to comment first of all that it is my 
pleasure in having Mr. Jenner here to testify. 

I did not have tlie privilege of ser^-ing on this committee during tlie 
florious days of the unpeachment. But I know Mr. Jeimer very well 

rorn being a felow member of the Illinois Bar. 
He is one of the most distinguished lawyers in Illinois. My other 

comment would be, I hope liis views are given the vridest possible dis- 
semination. I don't think they will be, unfortunately. But those of us 
who share his view that we are creating something out of a reaction to 
a situation tiiat is an aberration will be viewed, I am sure, as in favor 
of covering up coiniption, and actually we are concerned about due 
process and and the orderly processes of government and criminal 
prosecutions. 

So Mr. .Tenner's views are important, and I would hope that those of 
us who join him in sharing his views are noted for the illustrious com- 
pany we keep. 

Tiiank you. 
Mr. HuNOATE. I think anyone suggesting that Mr. Jenner would 

take part in covering up corruption would get into some stiflF argu- 
ments. The Chair would al^o note that, as presently constituted, the 
sub oiniiiittee and (lie witness would probably agree on the unusual 
pn-eiiiinence of the Illinois Bar. 

Mr. JENNER. We at least have two votes. 
Mr. HuNOATE. Three. You alluded to the problems that we might 

have constitutionally on the confirmation question. We have the 25th 
amendment for the conlirniation of the Vice President, but that is a 
con.stilutional amendment because of the great importance of the sub- 
ject involved. 

T am very sympathetic to the proposal. 
Mr. JuNNEn. The people of this coimtry, in my judgment, would 

welcome it. 
Mr. IIuNOAi-E. The House certainly is close to the people at all 

timers—too close, sometimes. But there is probably a constitutional 
probleju there. 

Mr. JKNNER. AS to the Attorney (JeneraJ, yes. 
Mr, HuNOATE. Well, as to Special Prosecutors. 
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Mr. JENNER. I don't think there is any problem there at all. 
Mr. HTTNOATE. YOU don't see a problem if you had House confirma- 

tion? You would, first, prefer not to see any Special Prosecutor? And 
second, von would ]'nst as soon see a permanent Special Prosecutor? 

Mr. JENNEK. The temporary one is fraught with more danger than 
the permanent one. 

Mr. HtmoATE. As to your view of past history, people and repre- 
sentatives rise to the occasion, and perhaps the way it is now is the 
way it will continue to be. 

Mr. JENNER. YOU are providing for a policeman in the Department 
of Justice and then you have your special office in the Congress of the 
United States. Those are the things that people want. Is there some- 
body who is looking at these things ? 

Mr. HuNGATE. I have confidence in the people, tempered every 2 
years by elections, but I still have some concern as to whether, under 
all circumstances, we could repeat the somewhat successful perform- 
ance—I am back on "if men were angels, no laws would be necessary." 

I can't get it straight, the one about "because of human nature, gov- 
ernmental controls are necessary." There is some saying like that. I 
w^ondered if we would always come up with the right answer. 

Mr. JENNER. Mr. Chairman, this is a representative form of govern- 
ment in which thepeople elect their representatives to help them gov- 
ern themselves. When a situation of the character of the Watergate, 
or even less than Watergate, an aberration, an abuse of power, say, 
in a single department arises, the people will see through you, their 
representatives in Congress, a means and method of treating that 
situation. 

If it has to be a Special Prosecutor then appointed, that will be 
appointed. I personally have no doubt about it. From the time I left 
Washington on October 15, 1974, and even today on the air- 
plane, I have had many, just hundreds of people all over the United 
States speak to me about how their Government works and they saw 
that debate, 95 million people, a tliird of whom were 25 years of age 
and less and are 27 years of age or less. 

They remember it. They were reinstalled with this as a self-govern- 
ing society and they will see that it works. I have no doubt about it. 

Mr. HYDE. Mr. Chairman? 
Mr. HuNGATE. Mr. Hyde? 
Mr. HTDE. May we go off the record? 
Mr. HTJNGATE. Off the record. 
[Discussion off the record.] 
Mr. HTTNOATE. Let us return to the record. 
I still have concerns over this issue of prosecutorial discretion and 

the discretion that resides in the Attorney General and the Depart- 
ment of Justice and what effect any legislation such as this might have 
on it. Whether in the absence, however, of any legislation such as this, 
it might not be worthwhile in this day of sunshine and higher ethics, 
and that is in quotes, that perhaps the unfettered exercise of dis- 
cretion in the prosecutor's office may not be totally desirable. 

Mr. JENNER. It is not, in my judgment. 
Mr. HUNOATE. We are talking about whether we remove political 

considerations as we seek to root out Government corruption. Those 
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of IIS who are in public oflico reconmize also, I think, that there are 
political pressures on anybody that is elected. 

Some of that is conducive to responsiveness to the public. All elected 
prosecutors, and mostly they are at the State level, they may make 
mistakes, but they are'subject at all times to public reaction, public 
opinion, and so on. 

Now, when we go to the Federal level and take people out of poli- 
tics, however, I wondered if we may not need more information aoout 
the factors they employ when they decide to file 1 charge or 10, file a 
felony or a misdoniennor, not to file at all. et cetera. 

It seems to me that is a very difficult area in which to move, because 
you can actually promote crime by publishing guidelines in some 
cases. But at the same time I would expect resistance, because if I am 
in a job with an area in which nobody has anything to say but my- 
self. I am going to regard any move toward it as very poorly planned. 

But I would hope and, I think, maybe there might even be some 
very limited area where perhaps through the Department of Justice 
and the Congress, we can come to some agreement without destroying 
the fabric or encouraging crime, and it could be made more public so 
the public will have more confidence. 

Mr. JENNER. I would share that. I was thinking, as you were talk- 
ing, that maybe a mechanism could be triggered by the Congress. That 
is hotter than having it triggered by the U.S. Court of Appeals in the 
District of Columbia. 

I am confident, you could have a mechanism whereby the Congress 
coiild trigger the appointment of the Special Prosecutor. 

Mr. HuNOATE. Any further questions? 
[No resp>onse.] 
Mr. HuNGATE. Anything further you want to say? 
Mr. JENNTER. No, It is just great to see you all again and discuss 

this. 
Mr. HuNGATE. Tliis is almost like alumni we«k. We are very pleased 

to have you with us. Again, on behalf of the subcommittee and the 
Congress, we express appreciation for your work here and your work 
previously for the country. 

The next meeting of the subcommittee on this same issue will be 
September 1, at 9:30 a.m., in room 2141, 

The subcommittee will be adjourned. 
[Whereupon, at 2:.50 p.m., the subcommittee adjourned, to recon- 

vene at 9:30 aan,, Wednesday, September 1, 1976,] 
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WEDNESDAY, SEPTEMBEK 1, 1976 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIMINAL JUSTICE, 

COMMITTEE ON THE JUDICIART, 
'Washington^ D.C. 

The subcommittee met, pursuant to notice, at 9:40 a.m., in room 2141, 
Eaybum House Office Buildinj^, the Honorable William L. Hungate 
[chairman of the subcommittee] presiding. 

Present: Representatives Hungate, Mann, Holtzman, Drinan, Wig- 
gins. Hyde, and Rodino [chairman of the full committee]. 

Also present: Thomas W. Hutchison, counsel; Toni Lawson and 
Robert A. Lembo, assistant counsel; and Raymond V. Smietanka, asso- 
ciate counsel. 

Mr. HUNGATE. The subcommittee will be in order. 
Today's hearing on legislation to establish an Office of Special 

Prosecutor is a continuation of a matter the subcommittee has had 
under consideration since 1973. At previous hearings we have heard 
from a broad range of witnesses, several Senators, Members of Con- 
gress, the Attorney General, the current Special Prosecutor, from the 
American Bar Association, the American Civil Liberties Union, and 
prominent members of the Bench and Bar. 

Some of these witnesses have testified in support of title I of S. 495, 
as that bill passed the Senate. The provisions of that bill set up a per- 
manent Office of Special Prosecutor as a part of the Justice Depart- 
ment. The President would appoint the Special Prosecutor like an 
official of the Justice Department. The President would appoint the 
Special Prosecutor, by and with the advice and consent of tlie Senate, 
but the President could not select someone who held a high level posi- 
tion in any campaign for Federal elective office. The Special Prosecutor 
would be able to serve only one 3-year term. 

Other witnesses have testified in support of H.R. 14476. That bill is 
virtTially identical to title I of S. 495, as that bill was reported by the 
Senate Government Operations Committee. H.R. 14476 establishes a 
mechanism for the appointment of a Special Prosecutor on a case-by- 
case basis. The Attorney Greneral would make the appointment, but 
his decision would be reviewable by a special panel of judges. This 
panel of judges would, if necessarj', appoint the Special Prosecutor. 
The Special Prosecutor would serve until the completion of the case 
he was appointed to handle. 

It has also been suggested to the subcommittee by one of its wit- 
nesses that no legislation is necessary, in the belief that both the 
approaches of the pending legislation endanger the vitality of the Jus- 
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tice Department in its law enforcement role. Others have opposed a 
permanent prosecutor, but support a temporary prosecutor subject 
to proper triggering and appointment procedures. 

Today's witnesses will, I am sure, prove to be helpful. Their views 
as to the proper course of action will assist the members in trying to 
resolve which course of action majr be appropriate. 

We are pleased to have our chairman as tne first witness. 

TESTIMONY OP HON. PETER W. RODINO, JR., CHAIRMAN, HOUSE 
JUDICIARY COMMITTEE 

Chairman RODINO. Thank you very much, Mr. Chairman and mem- 
bers of the subcommittee. 

First of all I would like to commend the chairman and this subcom- 
mittee in particular for its efforts in this area. This committee has 
been working for a long period of time in trying to develop a new con- 
stitutional perspective m regard to matters that I think are at the base 
of our system of criminal justice. I think the extensive work that thia 
subcommittee undertook in 1973 contributed mightily to the resolution 
of our recent constitutional crisis, and I am sure the American people 
are deeply indebted for the work you have done. 

With regard to the legislation before us, legislation which is pres- 
ently being considered by the committee, providing for the appoint- 
ment of a Special Prosecutor, Mr. Chairman, I have a prepared state- 
ment, and I would like to ask unanimous consent to insert that at this 
point, together with some editorials and other mattere that I think 
are of informational interest to the subcommittee, commenting oa the 
legislation. 

Mr. HuNOATE. Without objection, it is so ordered. 
[The statement of the Honorable Peter W. Rodino, Jr. follows:] 

STATEMENT OF HON. PETES W. RODINO, JIL, OHAIBIIAN, HOUSE JUDICIABY 
CJOHinTTEE 

Mr. Chairman and members of the subcommittee, I am pleased to be here thla 
morning to comment, very generally, on the legislation providing for the appoint- 
ment of a Special Prosecutor. 

Under your leadership, Chairman Hungate, the Subcommittee on Criminal 
.Tustice has developed a unique constitutional perspective and expertise regard- 
ing these issues. The extensive work this subcommittee first undertook in 1973 
contributed mightily to the resolution of our recent constitutional crisis, and the 
American people, I know, can look again to your hearing and mark-up process 
with great confidence. 

At the outset, I would like to state that I question the wisdom of reportlngr 
legislation creating a permanent office of Special Prosecutor, such as is embodied 
in Senate Bill 495. No one cares more deeply than I for the Integrity and sensi- 
tivity of our law enforcement institutions, but I fear the dangers Inherent In 
providing for a permanent ofllce outweigh the safeguards that such an office is 
Intended to provide. I am all for providing the mechanisms to Insure the availa- 
bility of Special Prosecutors In the unusual circumstances that demand It, but 
I would not wish to dilute their effectiveness by making permanent their office. 

First, the need for a special prosecutor only arises In those extraordinary 
situations when a conflict of Interest develops respecting the Attorney Gen- 
eral's investigations and prosecutions of high-level executive branch officials 
so that he is unable to discharge his responsibilities properly. Despite our 
recent crisis, I think there is little doubt that historically such situations occur 
only infrequently. The creation of a permanent special prosecutor would, I fear. 
Invite special prosecutors to engage In widespread fishing expeditions that 
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cotdd become witch hnnte, serionsly endangering dearly held civil liberties. This 
danger exists not because these Federal officials will inevitably abuse power, but 
because they will naturally wish to justify the existeuce of their office. 

I believe it only fair to say that the Office of Attorney General has tradi- 
tionally functioned well in fulfllUng Its responsibility of enforcing the laws 
of the United States. The crimes and grave abuses of office are still fresh in our 
minds, and it must be our objective to restore the American people's faith in 
government. But this can and should be accomplished in ways which will not 
unduly and unnecessarily undermine the legitimate and necessary powers of an 
already wealiened Office of Attorney General. We must be vigilant, we must be 
prepared, but we must not over-react. 

In addition, as I have suggested, the very impact of the Office of Special 
Prosecutor would be steadily diminished by its permanency. 

I think it far preferable, therefore, to provide for a temporary special prose- 
cutor in appropriate circumstances. This approach would, in my judgment, lend 
more significance to the office and has, as we know, worked well in the past. 
Appointments would be made only in those instances where a need for this 
"extraordinary remedy" becomes manifest. The attention and energies of the 
appointees would then be necessarily confined to the particular matters at 
issue. 

Finally, let me comment on the conlirmatiou of appointments to the Office 
of Special Prosecutor. It Is my feeUng that with respect to this most important 
office, both Houses of Congress should participate in the confirmation process. 
I believe there is no constitutional proscription against providing for confirma- 
tion by both the House and the Senate. And, as you are all aware, the House of 
Representatives is the first body to act on impeachment matters. The House 
therefore has a substantial interest in assuring that those persons appointed 
demonstrate those qualities that make for an impartial, thorough, competent 
and committed exercise of the functions delegated to the Office of Special 
Prosecutor. 

Mr. Chairman and members of the subcommittee, I know of your long and 
deep Interest in the administration of justice. Aud, I know too, very personally, 
of the dedication of our Judiciary Committee members in preserving the rule of 
law. I am confident that the result of your deliberation, whatever it may be, 
will be a step forward in achieving the kind of Federal law enforcement the 
constitution envisions. 

Chairman RODINO. I would like to say very generally—and I will 
state it briefly because you have two witnesses here who will, I believe, 
because of their wisdom and experience and expertise in this field, be 
able to contribute greatly to the outcome of this legislation, and it is 
impoitant tiiat you have the benefit of their views. I would not want 
to impoee on their time, I know some of them are under a time con- 
sti-aint. 

I would like to say very generally, however, that this legislation 
creating a permanent Office of Special Prosecutor, bothers me greatly. 
I believe that such an Office of Permanent Special Prosecutor ques- 
tions the ability of our present institutions to meet situations that 
might defvelop from time to time. Experience has shown, however, 
that our system has been so set up that, even when there have been 
great crises, we have been able to deal with those problems that 
developed. 

I thmk that for us to act at this time and create the Office of Special 
Prosecutor on a permanent basis would fly in the face of all reason 
and experience. I believe that there is a need to closely scrutinize the 
legislation that is before us. I believe that this committee has tlie 
responsibility to assure that whatever legislation is reported out—if 
indeed there is any legislation reported out in this session of the 
Congres*—does meet the circmnstances that we have in mind. 

I think the circmnstances that are contemplated are unusual cir- 
ctunstances, which I think arise because of unusual events, and there- 
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fore would require us to act in an extraordinary manner. I do not 
believe that setting up the Office of Permanent Special Prosecutor 
would meet that lund of an exigency. I believe, therefore, that we 
have got to recognize the changes tliat are inhei-ent in pronding for 
a permanent Office of Special Pi-osecutor. 

I would like to say, Mr. Chairman, that the two gentlemen who 
are here today will greatly help the committee's deliberations. Mr. 
Archibald Cox, who served in the Office of Special Prosecutor at a 
time when our country was confronted with a constitutional crisis, 
has a wealth of experience, expertise, and certainly wisdom to bring 
to the committee and is very welcome here. I am of course also pleas«i 
to see the man who served with the committee on the Judiciary at a 
time when this country was engaged in weighing the grave question 
concerning the Office of the Presidency of the United States. John 
Doar, who served as special counsel to the committee during the im- 
peachment inquiry. I am sure that he was intimately acquainted with 
the circumstances that developed at that time, and certainly he can 
bring views which the committee would consider very seriously. 

I would think tlierefore, Mr. Chairman, without imposing on the 
time of the committee, that I would defer to those gentlemen. I would 
be pleased, of course, at any time hereafter—since I have more oppor- 
timities to discuss these matters with the subcommittee and the full 
committee—to discuss these matters and to answer any questions at a 
later time. 

Therefore, I conclude my statement at this time. 
Mr. HuNOATE. I thank the chairman for his statement and assist- 

ance to the subcommittee. Am I to understand that you have several 
commitments this morning? 

Chairman Ronixo. Yes; I will try to return, Mr. Chairman, but at 
the present time I think I would rather give way to Mr. Cox and Mr. 
Doar. I know they have come here at your special request. 

Mr. HTTNGATE. If it pleases the subcommittee, we will proceed in that 
manner. Thank you again Mr. Chairman, and we will move along. 

Professor Cox, please. We welcome you here and tliank you for 
interrupting j^our schedule and taking the time to be with usto help 
us to study this rather knotty problem. 

TESTIMONY OF ARCHIBALD COX, WIIIISTON PROFESSOR OF LAW, 
HARVARD UNIVERSITY, AND FORMER SPECIAL PROSECUTOR 

Mr. Cox. Thank you, Mr. Chairman. May I say that I appreciate 
the opportimity to appear before you and your fellow members of 
the subcomniittee, and to present such views as I have, and whatever 
help I can give on the matter before the committee. 

Mr. DRINAN. Mr. Chairman ? 
Mr. HTTNGATE. The gentleman from Massachusetts. 
Mr. DRINAN. In view of the fact that this distinguished gentleman 

is a constituent of mine in Massachusetts, I want to especially wel- 
come him as both a distinguished lawyer and a great public servant 

Mr. HuNGATK. Thank you, Mr. Drinan. 
Mr. Cox. I appreciate Father Drinan's words, and also the 

chairman's. 
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For the record, my name is Archibald Cox, I am a professor at 
Harvard University and live in Way land, Mass. 

I would like first to stress what I take to be the importance of 
congressional action at this session to raise the standards of conduct 
expected of public officials, to increase their accountabilityj and to 
insure the full, vigorous, and impartial investigation, and, if neces- 
sary, prospcution. where there is reason to suspect tliat wrongdoing, 
or a breach of public trust has occurred. 

In saying that I fully recognize that there are no guarantees. In 
the end, we have to rely upon the integrity of men, particularly on 
the integrity of the Attorney General and of the lawyers in the 
Department of Justice; and I am convinced that on the whole and 
over the years they have proved fully worthy of that trust. 

Indeed, I think one can go somewhat too far in attempting to sub- 
stitute laws for character. The Senate bill seems to me to go much 
too far in excluding men who have made political speeches in support 
of a Presidential candidate from being considered for Attorney 
General. 

There is no guarantee beyond that of the good sense of the people 
in choosing as their officials men of honor and integrity. Still, since 
we are all human, men do from time to time—happily rarely but never- 
theless from time to time—fall prey to weakness. We can, I think, in- 
crease the ability of the system to work itself clean. 

It seems to me that the people want assurance and need assurance, 
to rebuild their confidence in the political system, that those steps have 
been taken, and I think they are also looking for evidence that those 
who have power in the present political system are interested in 
accountability and enforcing high standards of honor and integrity. 

Second, I am opposed to the provisions for appointing a perma- 
nent Special Prosecutor, such as are found in the bill that passed the 
Senate. I am in favor of putting in place a mechanism by which a 
Special Prosecutor may be appointed if unhappily the situation arises 
in which we cannot, because of the very unusual and heavy pressures, 
rely upon the integrity of any Attorney General who may be under 
conflict of loyalty or interest. 

In explaining my reasons for that view, I will talk about the bills 
referred to by the chairman: S. 495 as reported, which is virtually the 
same in the respects before us as the Hungate bill, H.E. 14476, and 
the Senate bill as it was passed. 

As I understand the Hungate bill and S. 495, as reported to the floor 
of the Senate, there were essentially two main thrusts. One was to 
establish a division in the Department of Justice that would investi- 
gate and prosecute, if necessary, the alleged crimes of Government 
officials on a rather broad scale. That seems to me to be a sound and 
desirable provision, although perhaps not of great importance be- 
cause I think any Attorney General would take those steps, or essen- 
tially those steps, on his own under present conditions. 

And then the tlieory of tlio Senate bill as reported was that there 
may be a few extraordinary situations like the Teapot Dome scandal, 
or like the Watergate affair, in which it is not fair to ask any Attorney 
General to be responsible for the investigation and prosecution be- 
cause so much is at stake; and while many of them no doubt would 
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act with complete honor and integrity, questions would be raised 
about full pumic confidence. As I understand it, the original concep- 
tion was that this would be truly a very narrow class of ezceptionkl 
cases. 

The faults were that the triggering device was too broad, and other 
objections of that kind. Instead, in the Senate bill as passed, pro- 
vision is made for the appointment of a permanent Special Pi-ose- 
cutor with a rather broad jurisdiction to investigate, and if necessary 
prosecute, any violation of any Federal law by the President, Vice 
President, Attorney Greneral, the Director of the FBI, anyone in the 
Cabinet, subcabinet, any Member of C!ongress, or any member of the 
Federal judiciarr—^this is reaUy quite embracing. 

I think that the last propo^ is a mistake, essentially for three 
reasons. 

First, I think it is very unlikely that anyone could be found for 
this position under normal circumstances who would have both the 
proven capacity and the degree of public confidence necessary in 
some real crisis. When I think back, I just don't see an Owen Roberts, 
or a Senator Pomerene who prosecuted the Teapot Dome inquiry, 
taking the position, under normal circumstances, of a permanent 
Special Prosecutor. I dont think there would be enough of real 
interest to challenge, to attract a vigorous and topnotch lawyer. 

Furthermore, one has to bear in mmd that a man's suitability to be 
Special Prosecutor in a given crisis depends very much on the circum- 
stances of that crisis. To put it in personal terms—if you will forgive 
me—it is the first illustration to come to mind—assume that, I was 
suited to the position during the Watergate affair. If the matter had 
arisen during the Kennedy administration, I would hope that I would 
have behaved with integrity; but I don't think I or anyone else would 
have thought that I was suited to that position. I think tliis is inherent 
in human relationships, particularlj- the human relationships of any- 
one wlio has taken a part in public affairs, or in government. It is not 
the question of their personal honor or integrity, or their courage; 
it is simply to say that we all get involved in relationships that afl^ct 
the degree of public confidence that we wiU command. 

I don't quite see how one could find a man who you would be sure 
would be me right man to be Special Prosecutor if, unliappily, as I 
say, a critical situation should develop during the next 3 years. If you 
did, I think he almost by definition would have to be so remote from 
previous contacts with government and public affairs that he would 
not have the knowledgeability which would enable him to perform 
the job successfully. 

My second reason for opposing the position of a permanent Spe- 
cial Prosecutor is that I think that the jurisdiction is broad enough 
so tliat staff positions would have to be filled on an ongoing basis. 
And yet, I think that the men who filled those positions would be im- 
likely to be men of the ability that were attracted to the subcommittee's 
staff, both on the majority and minority side, during the impeachment 
mvestigation hearhigs, or to my staff when I was Special Watergate 
Prosecutor. 

My tliird objection is a more technical one, but I think it is worth 
mentioning. The Senate bill would provide for a 3-year term and 
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prohibit reappointment. Now, I suggest that the probabilities a-PB 
very strong that, if one of these major cases occurred, the Special 
Prosecutor who started on it would not be able to finish it. Tf'ou fenox^, 
it takes a year or more to go through one of these things. There is at 
least one chance in three that any matter thslt came before him would 
come up during the last year of his teim. I cannot do the mathematics, 
but I think you can see what in principle I am getting at. 

I turn now to the Hungate bill, or the Senate bill as reported. As I 
said earlier, it seems to me that the essence of those two bills was first 
to recognize the importance of the investigation and prosecution of 
crimes by Government officers, but to declare the confidence of the 
Congress in the Attorney General and the Department of Justice on a 
continuing basis by putting the special division to deal with such 
crimes under the Attorney General and in tlie Department—and I 
think that is entirely sound. 

Then, the theory was that there was a narrow category of cases, or 
might be a narrow category of cases in which too much was at stake 
politically, and loyalties are likely to be too close and too strong, to 
expect any man, any Attorney General—any man—not to suffer imder 
the conflict between his duties to be impartial and rigorous in the 
investigation and his ties to his President, political party, and con- 
ceivably his own political interests. 

I think that is a sound conception, as I said. The fault—and indeed, 
I should make it clear, I wrote to Senator Ribicoff endorsing the bill 
as it was reported, and I still think that the gist of it is entirely sound. 

It has been criticized, as I understand it, for catching up too many 
cases. It is said that today we would have Special Prosecutoi-s running 
out of our ears. It is also said that the publicity of the Attorney Gen- 
eral's filing a memorandum with the Court of Appeals for the District 
of Columbia judges, and perhaps litigation over whether hie should 
have appointed a Special Prosecutor, would be unfair to those under 
investigation. 

Did I say something confusing ? Mr. Chairman, I thought that I had 
confused you in some way. 

Mr. HuN'OATE. That is my normal condition. 
Mr. Cox. And the third critici.sm that was offered was that the 

Senate bill as introduced invited litigation over the Attorney Gen- 
eral's decisions to appoint or not appoint a Special Prosecutor, and 
that that litigation over his sensitivity to alleged conflicts of interest 
would sometimes lead to embarrassment and loss of confidence in the 
department. 

On the whole, while I have some skepticism as to whether the num- 
ber of cases can be as large as the figures I have heard bandied about, 
from 12 to 20 to 30, I cannot argne with them because I do not know 
what cases the Attorney Groneral and Assistant Attorneys Genera! 
liave in mind. I do think that the triggering device conld be improved. 
I am inclined to think that it probably is too broad; On rethinking 
the matter I find other provisions in it which T think arc unfoifunfTte. 

I would suggest that the provision be quite finidamentalh- redrafted 
along these lines, and then 1 will fill in a few details. 

First, I would have all appointment? of tlie Special Pinsecntor made 
by the court—by the court I mean the Cdurt of Appeals for the Dis- 

79-831—77 11 
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trict of Columbia Circuit, or a panel of it. It seems quite clear to me 
that that is constitutional, indeed article II speaks of vesting the power 
to appoint inferior officers of the United States in the courts. It seems 
to nie that it is consonant with judicial duty. 

There are many instances where both by statute and by tradition 
judges—either in the Federal system or the States'—have appointed 
prosecutors for one occasion or another. And I think that if the conflict 
calls for the appointment of a Special Prosecutor if it is so intense 
that no Attorney Greneral could command public confidence if the 
department contmued to press the investigation, tlien I doubt whether 
the Attorney General ought to be the one to clioose the man who will 
press it. Again, I emphasize tliat it is not just a matter of whether he 
would do it right; it is also a matter of whether the public would feel 
that he could be coimted on to do it right. 

Second, I would greatly narrow the category of cases where tJie 
Attorney General has a legal duty to apply to the court for the ap- 
pointment of a Special Prosecutor. I would limit it, as I slinll fill out 
in just a minute, by listing tlie individuals, that is to say, the limited 
type of officers, to which the machinery would apply; and I would 
also limit it by the type of crime to which the charges related. 

I was running through the Criminal Code on tlie plane coming 
down this morning. There are a lot of crimes by government officials 
that do not even involve any kind of criminal intent; they may really 
be not onlv honest mistakes, but even not negligent mistakes. If an 
officer of tiio United States expends salaries that have lapsed, he is 
guilty of a crime; but whether the salary has or has not lapsed may 
not always be clear. If he makes a contract in excess of an appropria- 
tion, he commits a crime. Again there may be a pioblem whether money 
is available for that purpose, which he has tried to answer honestly, 
but the Comptroller General has disagreed with him. And of course 
there is the provision you ai-e all familiar witli, that is subject to all 
kinds of disputes and interpretations, that prohibits using public funds 
for the purpose of lobbying any Member of Congress. 

In other words, I think that thought ought to be given to confining 
the arrangement that is put in place, the triggering device, if you 
prefer, to those crimes which wc all really have in mind. 

Third, I would set up a considerably broader—broader than my first 
calogoiy—considerably broader category of cases in which the Attor- 
ney General would have the discretion to apply for the appointment of 
a Special Prosecutor; but no legal duty to make tlie application; the 
decision would rest in his hands. 

Now, the reason I would set up this special category—the reasons 
are two: 

!My first category would be veiy narrow. It may well be that in draft- 
ing it I or you would not have foreseen some type of situation that 
imght develop, that really did cry out for the appointment of a Spe- 
cial Prosecutor. 

I think if the machinery was set up for filing an application and the 
Attorney General were given the discretion, one could in a somewhat 
broader and harder to identify class of cases—if indeed it exists—rely 
on the pressure of political and public opinion to cause him to exer- 
cise it. After all, if there is a real basis for saying that there is conflict 
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of interest, danger or divided loyalty in an important matter where 
yon could not rely on men of integrity and where they really ask you 
hot to rely on the'm, it would be awfuly hard, if you got the authority 
to set the macliinei-y in motion, not to do it. I think that is a sufficient 
safeguard against any instance that I have overlooked with re<spect to 
the narrower category. 

Now, I have tried my liand at this last evening, and I would be glad 
to hand my rough draft to the staff. Perhaps it would be lielpful if I 
were to outline what it is for you and for the purpose of the record 
now: but if that is too much detail, I would be glad to leave it with 
tlie staff. 

Mr. HuxGATE. I would be glad if you could outline it. 
Mr. Cox. All right. 
Mr. HuNGATE. If you can define it, fine. 
Mr. Cox. Remember, there are two provisions, as I see it. The 

first, the one I describe as the narrower one, would provide, "Upon re- 
ceiving information, allegations, or evidence that..." a given class of 
oGicials—and I put in the class, gonig back to the language—"the 
President, Vice President, any individual serving in a position com- 
pensated at level 1 of the executive schedule"—that's the Cabinet—"or 
worldng in the Executive Office of the President and compensated at 
a grade not less than level V of the executive schedule; any individual 
who held such position during the incumbency of the Pi-csident, or an 
immediate predecessor of tlie same political party; or"—and these are 
people not taken care of in any of the present legislation. I believe— 
"any individual who was national campaign manager or chairman of 
any national campaign committee, seeking the election or re-election 
of the Pi-esident or Vice President. . ." Those are the people I would 
name. 

Now, going back to the draft—"Upon receiving information, allega- 
tions, or evidence that..." any of that class of people "has authorized 
or engaged in any Federal criminal wrongdoing involving the willful 
or knowing abuse of the powers of his office" notice that specific intent 
would be required "or has authorized or engaged in any willful viola- 
tion of any Federal criminal law regulating the financing or conduct 
of elections or election campaigns; or violated any Federal criminal 
law relating to the obstruction of justice, conspiracy to defraud the 
United States, or perjury" and T would include perjury before a Con- 
gressional committee. And if the Attomej' General gets information 
charging any of those persons with any offense in those three cate- 
gories, 'hha Attorney General shall conduct such investigation as may 
Be required to ascertain whether the charges are frivolous for a period 
not to exceed 60 days. If the Attorney General finds that the charges 
are not frivolous, or if 60 days elapsed without a finding that the 
charges are frivolous, the Attorney General shall forthwith apply to 
the United States Court of Appeals for the District of Columbia Cir- 
cuit for appointment of a Special Prosecutor." 

I would go on, "The application shall be made under seal, and shall 
include a summary . . ."—and I did not copy the language—of the 
material that would be in his file, and such other information as may 
be necessary to assist the court to select a Special Prosecutor and 
define his jurisdiction. 



160 

Then I would say—and this goes to the ix>int of publicity—"Tl»e 
application shall be granted and the name and jurisdiction of the Spe- 
cial Prosecutor published in the order of tlie court, unless the court 
finds tiiat the catsc is not covered by tliis section." 

It would seem to me, in the fii"st place, if we are in a case of this 
categoiy, there probably will have been publicity; but it would seem 
to me it is not inappropriate simply to know who tliis pi-osecutor is 
and what jurisdiction he had been given. That would mean that it 
would be known that some identifiable person or persons were under 
investigation. That is not unusual in tlie case of a giand jury inquiry, 
and it seems to me not unfair to a public official, if affairs liave reached 
this pass, because remember, frivolous cases are excluded. 

Now, my other provision, which would be the discretionary one, 
would read something like tiiis: "If in the course of a criminal investi- 
gation actually or potentially involving any person who liolds, or at 
the time of the possible violation held office—and then I have a some- 
what broader class—'*as Pi-esident, Vice President, Member of Con- 
gress, or judge of any court of the United States; or held any position 
compensated at a rate greater than executive level V . . ." if in the 
coui"se of investigating a pereon holding any of those positions—'*. . . 
the Attorney General determines that the continued pursuit of the in- 
vestigation or prosecution, or its outcome, may so dii-ectly and sub- 
stantially affect the political interests of the President, of liis part}', 
or of the Attorney General as to raise serious doubts concerning the 
ability of the Department of Justice to conduct the investigation and 
any subsequent prosecution uninfluenced by political feai*s or political 
loyalties, and with the full confidence of the public, he may apply to 
the appropriate division of the United States Court of Appeals. 
District of Columbia Circuit, for the appointment of a Special 
Prosecutor." 

I would then go on with language that said what should be included 
under seal with the application, and would provide that the appoint- 
ment should be made, unless the court found that there was not reason- 
able basis for doubting the ability of the Department to proceed with- 
out conflict of loyalty or full confidence of the public. I explained the 
rationale earlier, so I won't go back to repeat it. 

There are just three more points, Mr. Chairman. 
Fii-st, I think any legislation, should provide that the legal duties 

created by the first of my two proposed sections would be enforceable 
by mandamus only by the House and Senate Judiciary Committees. 
I think it is a great mistake to give any member of the public the 
power to set in motion litigation that involves disclosure of the facts 
of im investigation; I don't think it is necessary. 

Second, I think any legislation could certainly provide that any 
man may be named Special Prosecutor to conduct a number of inves- 
tigations, if necessary. This would at least reduce the number in the 
unliappy event that a number were called for, which I surely would 
hojje would not occur. 

And finally, just as I suggest that the appointment should be mmle 
by the court and not by the Attorney (jreneral, I think the removal 
should be accomplished by the court, for the limited kind of causes 
set fortli in the bill. 
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is my own draft. I thmk it is an improvement over the previously 
suggested triggering devices, but undoubtedly needs further work 
berore it would be perfect. That completes my statement, 
Mr. Chairman. 

Mr. HuNGATE. Thank you very much, Mr. Cox. You have obviously 
ffiven this careful consideration, based on pragmatic experiences, too. 
bo, it is of particular and peculiar benefit to the subcommittee. 

Mr. Wiggins? 
Mr. WIGGINS. Thank you. 
Professor Cox, would the temporary Special Prosecutor appointed 

bv the court under that formula be subject to Senate confirmation? 
'Mr. Cox. No. 
Mr. WIGGINS. IS that wise? 
Mr. Cox. I think that if the appointment is made as a judicial matter, 

the separation of powers would make it inappropriate to have the leg- 
islative branch involved. 

Mr. WIGGINS. All right, I will take that under advisement. 
Professor, I want to compliment you for what I think is a balanced 

approach you bring to this issue. It appeals to me because it largely 
coincides with my own point of view. But I am troubled about almost 
the threshold question, whether to do anything at all. 

The testimony you have offered, was offered by our chairman, and 
will soon be offered by Mr. Doar reflects iustified confidence in the 
ability of our institutions to respond tx) problems, and particularly in 
moments of crisis. I strongly agree with that proposition. 

The most recent experience resulted in the appointment of a Special 
Prosecutor without any underlying statutory mandate for doing .so. 
Tlie initiative of the President to send j'our name down was obviously 
made under some considerable pressure on his part, but the point is, 
he did it, and the standards wluch governed you were imposed by the 
Senate, this confirmation process. 

Now, I would like for you to respond to this, do you feel that it is 
necessary to amend the law at all to permit our institutions to respond 
to a cri«is of the magnitude which this legislation contemplates'{ 

Mr. Cox. I think it is important to enact legislation in tliis area for 
two reasons, Mr. Wiggins. May I say first that I. too. think there is an 
excellent chance that our institutions, as they stand, will respond in 
one way or another. But despite that I think action is important. I 
think that putting in place machinerj' of the kind that I have outlined, 
for this narrow classification, would give all of us, the public, greater 
assurance that when something rotten occurs, our Grovernment and our 
political system can work itself clean as quickly and smoothly, and 
efficiently as possible. 

I think that having this machinery increases the degree of assurance, 
and would alleviate all the problems of whether there will or will not 
be a response to a particular crisis. 

I would point out in that connection that one cannot be sure that 
the Attorne}- General will leave office in the middle of an outcry for 
a special investigation, and that the new Attorney General in order to 
get confirmed win be under heavy pressure to take the step of appoint- 
ing a Special Prosecutor. It was lie, not I, who was in form, at least, 
confirmed by the Senate Judiciary Committee, 
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• Second, it is perhaps presumptuous for me to suggest to Members 
of the subcommittee or any other Membei-s of the Congress what the 
public feeling is; but I think, as I listen to people, read, talk to tliem, 
that they want assurance, pretty visible assurance, that those who are 
in positions of power in the present political system really are con- 
cerned with enabling the system to work itself clean, with raising the 
operating standards of conduct in public life, and with full vigorous 
investigation, and if necessary prosecution, of those who do wrong, 
regardless of whose ox is gored—and I underscore the latter. 

Sir. AViGoiNS. I understand that point. Professor, and appreciate 
the importance of it. The only problem that I foresee in the possible 
scenario of doing nothing is, if the Congress and the administration 
are of one political party, there might not be the zeal to expose and 
enforce executive action as we have seen in the last Congress, that is 
a possibility that might occur in the future. And yet, I reallv have 
confidence that even the minority and the public can drive a reluctant 
President into doing that which the public interest requires. 

But I think it is important that if the President responds and selects 
a Special Prosecutor, that that individual come down to the Senate 
and be confirmed. This would provide a public forum for the minority 
to make the very point which I think can be made with greater force 
and greater visibility than it would be made in the chambers of the 
three-judge panel making that ultimate decision as to whether or not 
tlie Special Prosecutor nominee is the appropriate one. 

The political foiccs can be brought to bear with maximum effective- 
ness in a ijolitical forum, such as the Senate of the United States, rather 
than a judicial .forum. Would you respond to that ? 

Mr. Cox. Well, it is a matter of judgment. My judgment is veiy 
strong that a judicial appointment would be seen as removing any 
possible taint of political partisanship, whether it was hostile parti- 
sanship, or a danger of excessive friendliness; and I think the Court 
of Appeals of the District of Columbia, the three-judge panel, com- 
mands enough confidence and has judges with enough experience and 
ability so that one could be confident of their appointment. 

Mr. WIGGINS. Well, only among the legal and judicial fraternity. 
Out in my district thev have never heard of the Court of Appeals of 
the District of Columbia. I have the greatest respect for that body 
and perhaps would be greatly impressed by their selection. But if 
the issue is the public perception of objectivity, I wonder if a judicial 
selection is going to get at that issue. 

I don't ask you to respond to that, that is a judgment call. Thank 
you very much for your testimony, Professor. 

Mr. HTJNOATE. The gentleman's time has expired. Chairman Rodino? 
Chairman RODINO. Mr. Cox, fii-st of all, again, let me welcome you 

here. I am very happy that you found the time to be able to come and 
give us the benefit of your views on what I consider to be very impor- 
tant legislation. 

Mr. Cox, in view of your expeiience and looking back with hind- 
sight on those developments, if S. 495 had l>een in effect and there had 
been a permanent special prosecutor, would such a Special Prosecutor 
hnve been able to deal with that set of circumstances? 

Mr. Cox. Well, my fear and my judgment is that it is higlily un- 
likely that the man who would have occupied that position at that time 
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would have had the proven capacity and the public confidence in his 
impartiality and integrity that would make him the most suitable man 
for the job. 

Nowj that is a matter of probabilities. Of course, it might have been 
that he would have turned out very well. But I think the odds are 
against it, and that is why I think selecting the man on these occasions 
is a much better way to proceed. 

Chairman RODINO. Does it not seem appropriate to say that we are 
attempting to deal with a situation through this legislation similar to 
those circumstances that occurred during Watergate, and that those 
were circumstances and events that were so unusual and so extra- 
ordinary at that time, that we would have to envision an unusual type 
of situation, as well, for the creation of this office. 

What I am thinking of is that the activities of the individuals in- 
volved in those events at that time, which were finally brought to light 
by the public, by the Congress, and I think just by the force of events, 
were such that they call to mind such abuses of power, such criminal 
actions that the institutions then set up were unable to deal with only 
because there were certain political circumstances; and because many 
of the individuals involved were individuals who committed such 
actions that fell short, in many cases, of impeachable offenses. And 
because they fell short of impeachable offenses, some of these individ- 
uals could not be dealt with. 

It would seem to me that we are thinking, then, of the kinds of 
extraordinary events and extraordinary circumstances which would 
suggest, that we have an extraordinarj' typo of individual who would 
deal with that situation set up through a kind of standby authority 
which would be in place, so that the President and the other institu- 
tions of tlie Government could act. I tliink that in tliat kind of a light 
we could better deal with the situation we are considering here. 

I do not believe, very frankly, that looking back at Watergate, and 
if indeed this is supposed to te an effort at Watergate reform, that 
setting up a permanent Special Prosecutor would work. It falls far 
short and it seems to me that your statement suggests that you agree. 
It seems you also prefer legislation that would provide for a temporary 
Special Prosecutor, an individual who could be set up under certain 
circumstances with the kind of triggering mechanism that you have 
outlined. I commend that kind of a suggestion. 

Mr. Cox. Thank you, Mr. Chairman. 
Mr. HuNGATE. Mr. Drinan ? 
Mr. DraNAKT. Thank you, Mr. Chairman, and Professor Cox, I want 

to thank you for a very fine statement. 
I liave some worry about bringing Federal judges into this situation. 

In the imfortunate case of Otto Kemer the ordinary system worked 
well. 

Would you feel some Attorney General might feel that a case of 
alleged wrongdoing by, a Federal judge would be so political, would 
be so difficult that he would call for a special prosecutor even though 
he felt he could, and his office could, handle the matter in due course ? 

Mr. Cox. I think, Father Drinan, it would be a very, very rare case 
where he felt he must call for a Special Prosecutor in a case involving 
the Federal judiciary. You will note that I put that in tlie provision 
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•whejce he flierely would be given the power, as I (Ji<J indeed in tlie case 
«f J^ejioljers «f Congress. 

As I run my mind back—and I did think about this a little before 
qcunjug dovvm—J did not think of any case involving a Federal judge 
who has been investigated and prosecuted in the past, where I would 
think that tlie Attorney General would have felt these pressures tliat 
were too intensely conflicting for him to handle the case. But, well, I 
guess I could imagine such a thing developing. I would say the same 
thing in the uphappy event that tnere were an investigation of some 
Menmer of Congress lor offenses of tliis kind. 

I would have confidence that if such an unliappy event occurred, 
the Attorney General would normally go forward and do his duty 
like a man. But one can, again, imagine situations in which the vote 
of a particular chairman is intensely important, or where a particular 
chairman or other Member of Congress has been very closely tied in to 
the whole situation of the parties. 

I guess I thought if I was putting one in that category to some 
extent, I also ought to put the other in. 

Mr. DiuNAx. Well, Pix)fessor Cox, how would you react to the 
suggestion that we simply drop Federal judges because of the inde- 
pendence of the judiciary, and because of tlie added complication that 
the judges themselves, the court of appeals, would be appointin<r a 
Special Prosecutor to sit in judgment over one of their brotJicrs. What 
hann would happen if we just excised that and did iu)t mention 
Federal judges? 

Mr. Cox. I would not think it was any great loss. May I say just 
one thing more at this point? I hope some day that the Jndaciary 
Committee will consider whetlier tlie United States should not copy 
the State of California and some other States, and set up raacliinery 
for hearing charges against Federal judges, not simply charges of 
crime, but of otlier conduct which makes their continuance, or con- 
tinuance without a reprimand unsuitable. I think this is a gap in our 
system. 

I say it is a gap not because of any lack of confidence in the Federal 
judiciaiy, l)ut because tJie existence of such a foriun, wlici'e it has been 
established, builds tlic confidence of the public, people have a place 
to go with their grievances; and there is a way that does no discredit 
to the judge of dealing with a man who unfortunately has become 
incapable of carrying on his office, yet to impeach him carries con- 
notations of guilt that nobody would wish to impose. 

Forgive me for including that, but that is VQvy much on my mind. 
IMr. DiuxAx. I think that was in my mind too, that we should do 

something about that; and it is within the mandate of Congress to 
do it. 

On a different point. Professor Cox, do you feel that the Special 
Prosecutor, as you see him, would have the power to be a self-starter? 
In the Senate bill, as Mr. Doar is going to bring out later in his 
testimony, the permanent prosecutor appointed tliere is a self-starter, 
and as the Attorney General mentioned when he testified before us, 
this is in some ways n recond Attorney General. 

Now, if the Special Pi*osecutor. as envisioned by your fine testimony, 
did, in fact, uncover crimes somewhat related to the crimes over which 
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Jie lias jurisdiction, could he investigate them without talking to the 
Attorney Genel-al! 

Mr. dox. I think that is an excelleht suggestion that I did not covet*. 
I think that tlie way of dealing with it would lit in with the plan I 
was attempting to outline to includfe a provision authorizing him to 

•opply to the court of appeals for the broadehing of his jurisdiction, 
«n<l he would apply under stal. The coittt would grant the 
ui^plication  

Mr. DRINAN. Without the Attorney General being heard? 
Mr. Cox. Either way, I think. It might depend on the circumstances. 

The court might be given a choice in the matter. One could think of 
cases wliere the Attorhey General Should not know about it. I did not 
tell my good friend, the Attorney General, while I was Special Prose- 
cutor, everything I was doing. 

There may be other cases where consultation really would be in 
order because the Special Prosecutor might not know what the Depart- 
ment of Justice was engaged in doing. 

Mr. DRINAN. At the same time some ambitious person who had 
been designated Special Prosecutor might like his job, the publicity 
he gets, and then he might go from one thing to another and the 
Attorney General, and even tiie succeeding Attorney General would 
have such a political "hot potato" that he would not be able to petition 
the court to terminate it and allow this to revert to the Department 
of Justice. 

Mr. Cox. Well, I think I would be willing to take such risk as 
there is, bearing in mind that the types of cases, the people subject 
to investigation to whom the statute would apply, are very limited, 
the types of crimes are limited; and bearing m mind that the court 
of appeals would have some discretion. 

Now, I must say I have not obviously and visibly thought through 
the details of just what would be the relationship to the Attorney 
Creneral and broadening any authority of the special prosecutor. 
I am offhand inclined to think that ought to be quite flexible. 

Mr. DRINAN. My time has expired; thank you very much. 
Mr. HrNOATK, The gcmleman from Illinois, Mr. Hyde. 
3fr. HTDE. I have no questions. 
Mr. HtTNOATK. Mr. Mann? 
Mr. MANN. Professor Cox, I am soriv that I missed part of your 

testimony. 
In tlie catogot-y of the Attorney GeneiaVs rpf[uest, in which he 

may apply, is there really any limit at all to that category? 'When 
we refer to that category we are talking about judges, but we could 
talk about campaign committees, about all kinds of things that do 
not fit under any category except a very, Very broad category that 
might be termed political, or that might be termed infectious of his 
objectivity. But is there any reason to limit in any way his discretion- 
ary power to ask the court for a Special Prosecutor? 

Mr. Cox. Well, I would favor limiting it for this reason, I should 
dislike to say to the Attorney General and the Department of Justice, 
or to the public that in every case where there might be some conflict 
of interest you should consider the appointment of a Special Prosecu- 
tor. What we rely on in instances where there is any personal conflict 
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is that the Attorney General disqualify liimself; and we rely on 
the spirit of professionalism among the lawyers in the Department, 
for those who do feel the pressures to take themselves out, to stand 
aside. 

Therefore, I would not like to say, "Now, you must think pretty 
carefully about appointing a Special Prosecutor" unless the case 
involves at least potentially a situation where the type of loyalty tliat 
might make it difficult for him to go on is a very strong one. 

Mr. MANN. DO you contemplate that upon an application by the 
Attorney General, that the court can refuse? 

Mr. Cox. I didn't understand. 
Mr. ISIANN. DO you permit the court to refuse the application of 

the Attorney General? 
Mr. Cox. I permit the court to refuse it if the court says in effect, 

"Don't be so hypersensitive, you can properly do this." But unless 
the court feels it can say that, my provision would require the court, 
following the law, to go ahead and make the appointment. You know, 
there is some danger in scrupulosity or hypersensitivity on the part 
of the Attorney General, and I don't want to encourage liim to be 
that way, or to say to the public, there are very few times that you 
can count on the Attorney General or the Department. 

Mr. MANN. Well, going back to my first question, I guess the court 
can be counted upon to act as a determinant of whether or not he was 
oversensitive, if he strayed from the categories that we otlierwise 
refer to. But at the same time I agree with you that a very sensitive 
Attorney General might keep the court busy deciding whether or not 
he needs a Special Prosecutor. 

Mr. Cox. May I add one further thought ? Of course, it is always 
available to the Attorney General to appoint what in effect is a 
Special Prosecutor by naming a special assistant from outside the 
Department, to handle particular litigation, sometimes civil litigation, 
where there is a question as to whether the Department of Justice 
would be under political pressure not to do a good, professional job. 

The case that comes to my mind because a friend of mine was 
named special assistant was the antitrust case against the Associated 
Press during "World War II, when it involved the Chicago Tribune, 
and you may recall that President Roosevelt had been at sword's 
point with the Chicago Tribune, and it was felt that a total outsider 
should be appointed, and a prominent attorney of the other political 
party was named. That is always open to the Attorney General, one 
does not need special statutory authority. 

And I think even my second category of case therefore says, "Well, 
look, here are some situations where we completely trust your judg- 
ment, but you ought to look at them a little more closely tlian you 
otherwise would." If you get that too broad it eitlier does no good or 
it throws too much doubt on him and he is doing it all the timpi TKat 
is why I do think some definition is preferable. 

Mr. MANN. Thank you very much. 
Mr. HuNOATE. Miss Holtzman ? 
Ms. HOLTZMAN. Thank you very much, Mr. Chairman. 
Professor Cox, I appreciate verv' much the thou,<?htful suggestions 

you made respecting a Special Prosecutor. I tend to agree with yonr 
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own conclusions that an ad hoc appointive mechanism is by far the 
best. 

I wanted, however, to discuss with you not so much the raechanisn 
for appointment of a Special Prosecutor, but rather what happenj 
•when the work of the Special Prosecutor is completed, and the account- 
ability of the Special Prosecutor to the appointive mechanism, to the 
Congress, and to the public. 

'V\^en you were appointed Special Prosecutor, during Secretary 
Richardson's confirmation hearings, one of the mechanisms that was 
"viewed as assuring accountability was the final report that was to be 
made. I recall your testimony before the Senate that "... it is im- 
portant not only tliat prosecutions be brought where there is a proper 
basis for prosecution, but that the reasons for not bringing other 
prosecutions or reason for not indicting other figures, the exculpatory 
facts, if there wore any, about other figures—that all those thmgs be. 
included certainly in the final report—conceivably in an earlier re- 
poi-t—depending on the circumstances." That was a quote. 

I am troubled by the precedent that is being set by the present 
Special Prosecutor's report. What is going to happen with regard to 
final repoi-ts under any Special Prosecutor bill ? 

In October 1975, the Special Prosecutor issued a report, summarizing 
the work of the office until that time, which was fairly general and in. 
many respects quite superficial. Just last week the former Special 
Prosecutor, Mr. Jaworski, published a book in which certain informa- 
tion was set forth which was not contained in the final report. 

For example, Mr. Jaworski recounts that there was an offer to plead 
guilty from Mr. Haldeman. He gives the details of the basis on which 
a misdemeanor plea was accepted from Mr. Kleindienst, details re- 
garding the acceptance of a misdemeanor plea from Mr. Kalmbach, 
details of conversations between the Special Prosecutor and Mr. 
Ehrlichman, and staff memorandums on which a decision was made 
not to prosecute Mr. Nixon. All this information was never published 
before. 

I am concerned that we are going to find out about the work of the 
present Special Prosecutor's Office in a piecemeal fashion, well after 
the fact, and in a manner subject to the vagaries of what particular 
editors think belongs in a bestseller, rather than having this informa- 
tion published in an official document, reasonably close to the time of 
the event, and subject to the scrutiny, memory and assistance of other 
persons working for the Special Prosecutor. 

What does this augur for the future in terms of having the public 
understand, to the extent consistent with the privacy due process 
rights of the people involved, the bases on which crucial decisions 
were made ? 

Perhaps you wish to comment on that. • ' 
Mr. Cox. Well, I will say first that I have neither the intent nor the 

desii'o to publish a book on the subject, bestseller or otherwise. I would 
think it is quite plain that a Special l^rosecutor who is preparing a re- 
port during, or at the conclusion of his work, could appropriately put 
in it anything which he could appropriately put in a book that he 
wrote about the subject. And I would think it is quite clear that any- 
tliing that can appropriately be published should be included in a 
Special Prosecutor's report. 
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Second, I thinlc it has to be recognized tliat under our system of 
justice those who conduct grand jury proceedings, or otherwise con- 
duct investigations, are under some inliibition as to what they could 
make public. And when I say that is part of our system of justice, I 
think it is a very commendable part of our system of justice. 

Exactly how these inhibitions work out in any particular case, I am 
afraid necessarily will depend not only on the facts, but also on the 
judgment of the man who is charged with making or not making the 
report. And of course Mr, Jaworski was no longer Special Prosecutor 
at tlip time tlie final report was made. Had he been making the report 
I would have thouglrt tliat he would think it appropriate to put in the 
Grovemment document anything he thought appropriate to put in his 
book—certainly I would. 

I would think it was absolutely essential that the account you give 
of jourself to any official bodies and through tliem to the public, should 
have everything that you feel you could say with justice to the people 
who may be involved. 

Well, does that sufficiently answer your question ? 
Ms. iloLTZMAN. In aiiv case, my time lias i-un out, 
]Mr. Cox. Well, I'm afraid I took all your time, that was hardly fair. 
Mr. HuNOATE. Mr. Hyde has waived his time earlier, and he asked 

to be recognized for two questions. 
Mr. HTDK. Well, just this. Professor Cox, I, too, am very troubled 

by tlie Jaworski book, perhaps not for the reason rhat Miss Holtzman 
has enunciated, but, do you think that the details of plea bargaining 
.sliould ever be made a matter of public record: doesn't tliis, to use a 
favorite word, have a chilling effect on negotiations with the Special 
Prosecutors? Does everj'one who falls within the investigative pur- 
view of this office, whether permanent or ad hoc, lose their light to 
privacy; are all the most intimate details of conversations, weeping on 
the phone—aren't we, in the last analysis, thrown back to reliance on 
the mtegrity of this Special Prosecutor and his judgment! 

This may be a rather disjointed question, but I am very troubled 
about revealing, whether for commercial roasoTis or others, details of 
plea bargaining because there just won't be a lot of that if they are 
going to be made public, it seems to me. 

Mr. Cox. I would rather answer and speak for myself, rather than 
commenting on anyone else's problems. 

Mr. HTDE. Sure.' 
Mr. Cox. If you were to ask me to reveal all the negotiations I had 

with counsel for persons under investigation, I would press upon you 
that you really didn't wish to insist on the question, and I would cer- 
tainlv dig my heels in to tlie limits of disrespect—and while there 
would be no pei-sonal disrespect in any cp.se. I might even go farther. 
In other words, I would not, even in a sicnation where I tliought there 
was the strongest obligation on me to speak, be willing to disclose such 
conversations. 

Mr. HYDE. Thank you. 
Mr. HtTNTiATE. Well, there goes my book, rijonghter.] 
I want to thank yoa. and I just have a few thoughts. T certainly 

appreciate your comment that in times of calm it may be a different 
sort of person we are looking for than the kind we want as Special 
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Prosecutor, who functions in times of heavy stress. We may not exactly 
•want someone who is totally neutral, and if we get a partisan, whereas 
you may have been an excellent choice in the Nixon study, had it been 
Kennedy, it might certainly liave been someone else who had been a 
better choice because of those intangible reasons we are familiar with. 

I guess it is the question of how mudi is the cow worth, and whether 
you are tlie insurance adjuster or the tax assessor, we all have this 
problem. 

One tiling that concerns me about the public pressure producing it, 
as it certainly functioned very effectively in your situation, would be 
those cuses where perhaps there were no tapes, or where there is no 
known conflict, the public has no chance, perhaps, to see it and be- 
come aroused. That is why I think maybe we are well off to have a 
statute that if I knew it, 1 would have a duty to reveal it, so that if I 
do not I am in trouble, and public pressure could function, 

I take it you are concerned about the level of officer we would have 
as a Special Prosecutor, I don't mean to derogate it, I may be there 
6 months from now—but this should not be a police court job, tliat 
is something tliat rises to a very high level of concern. 

I understand your testimony to be that the statute be drafted in 
such a way—if there is to be a statute—No. 1, you oppose the perma- 
nent Special Prosecutor, but you would support a teraporaiy Special 
Prosecutor under limited circumstances. 

Mr. Cox. And I would, under carefully defined circumstances, re- 
quire, put on the Attorney General the legal duty to make the ap- 
pointment if he knows certain fatts. I would rely on public pressure 
only under the somewhat broader categoi"y of cases. 

Air. IIuxGATE. I think your suggestion—if I read it right—is eKrai- 
nating a number of more petty, or le^s serious offenses, by enumerating 
the more serious ones we are concei-ncd witli, which certainly will be 
a help as we get into tliis problem. 

As a lawyer, I guess I always want a residuary clau.se. I wonder 
if there is some area that we could leave open in case tlie mind of man 
invents some serious offense that we did not enumerate. 

You suggest, I think, a time in which the Attorney General deter- 
mines whether the complaint is frivolous or beneath the dignity of 
the action. I think you said 60 days. Li any event, I think 30 days 
is too short, we generally heard tliat. 

Mr. Cox. It seems too short. 
Mr. HuxGATE. I think one witness said 90 days, and some of them 

said as long as 6 months. But you would think GO days, perhaps 90, 
in that area ? 

Mr. Cox. Well, I would tliink if we are dealing with something of 
the importajice my first category is limited to, that lie ought to be 
able to determine whether it is frivolous within 60 days. 

Mr, HcNGATK. In that lengtli of time? I wonder if lie gets as much 
"nut mail" as I do. [Laughter.] 

Eegaiding the political disqualifications, whether yon are a cam- 
paign manager, would you tend to make that a national campaign 
figure, if they are to be disqualified on that ground ? Maybe I misread 
you. maybe you don't disqualify them, campaign managers. 

Mr. Cox, May I ask, disqualified from what? 
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'•  Mr. HTTNQATE. Well, let's say Attorney General. 
Mr. Cox. I would disqualify those who have been in major positions, 

in the management or financing of the campaign. I guess national com- 
mittee positions, or national treasurer would be that. The thing that 
I think is too broad is disqualifj-ing anyone who has made speeches in 
support of a candidate. For example, I would suppose that it was 
to be expected that senior officers of the Justice Department would de- 
fend the work of the Justice Department and tlie programs of the 

' Justice Department in the course of a Presidential campaign. It seems 
to me quite proper that they would be required and encouraged to do 
it. I do not think that makes them unfit to hold the position. 

Well, I think if tliat is true in the case of incmnbents, it is equally 
true of tliose who make similar sjieechos attackinor the programs. I 
think this is something where the exclusion by law must be very 
limited. The principle that the Attorney General is not a political 
position and should not to go to a political manager is a very im- 
portant one. But for the most part that principle has to be establislied 
by conduct and tradition. There are very few things you can rule out 
by law. 

Mr. HcxoATE. I was interested in your suggestion that mandamus 
might be a remedy. There is a recent iVmerican Criminal Law Review 
volume on this whole area of prosecutorial discretion, and I somehow 
assume this is really what we are addressing, the nature, the appro- 
priateness of prosecutorial discretion, particularly in declining to act. 

Mr. Cox. But remember, all I am talking about is enforcement of 
a rather narrow, and rather sharply defined legal obligation to make 
an application to the court of appeals, in my first category of cases. 
I find it hard to believe that any Attorney General would not act in 
those cases. But it seems to me somebody might sa}', "Well, shouldn't 
there be some enforcement." Well. I don't think any citizen ought 
to be able to bi-ing an investigation into the public domain by institut- 
ing litigation. So, I suggested the Judiciary' Committees be given 
standing to apply for mandamus to enforce what is virtually a minis- 
terial duty. 

Mr. HuNOATE. To give a remedy, but seek to prevent its abtise. 
Mr. Cox. It would simply be, you see, to compel the application to 

be put in front of the court of appeals. 
Mr. HuNOATE. Well, thank you again, and particularly for your 

drafting. I do want our staff, if they have not picked it up yet, to 
get the benefit of that. 

If there are no further questions, that will conclude the witness' 
testimony. Thank you again. 

Mr. Cox. Thank you again, Mr. Chairman. 
•    Mr. HuNGATE. Mr. John Doar, we appreciate having you back again 
with us. I will now yield to Chairman Rodino. 

Chairman RoniNO. Mr. Chairman. I am especially pleased that we 
have the privilege of welcoming today the man who served the Ju- 
diciary Committee at a time when it met a great and grave respon- 
sibility. ^Ir. John Doar, as special counsel to the committee during the 

: impeachment inquiry, served us well. 
I know that during the course of our debate, which at that time was 

nationally televised, I had occasion, as did others, to say some words 
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that were complimentary of Mr. Doar. I know that Mr. Doar is the 
kind of individual who suffers embarrassment when he is being lauded, 
but I think, John Doar, that the country owes you a special debt of 
gratitude for the excellent judgment you demonstrated at that time; 
for an objectivity and professionalism that I think is really exemplary. 
I believe that history will record that you provided a great service. 

I know that the members of this committee at that time may have 
been somewhat apprehensive, but, as they went on they learned that 
you were a man devoted to the institution that did work. I can recall 
one of the statements which we collaborated on, which I think will be 
long remembered. I think the statement was really a product of your 
thinking, and I recall it very well and quote it many times, where 
you stated that the real security of this Nation lies in the integrity of 
its institutions, and the trust and informed confidence of its people. 

I noted that statement many times and deliberated over it many 
times, and I find that even today, as we are considering this important 
legislation, I think we have to seriously question whetner our institu- 
tions can meet the kinds of situations that we are trying to deal with. 

I want to applaud the statement that you have presented here. I am 
delighted tliat you did find the time out of a now busy schedule, and 
your own professional way. to come here and give us the benefit of your 
•views. I am afraid I am not going to be here to question you after 
your statement, but I have read it; and I think, again, it is really 
tliought provoking and suggest to this committee that we pause to 
consider before we hastily adopt a piece of legislation I have grave 
reservations about. 

I think your statement provokes many questions and supplies some 
thoughtful suggestions. 

John, I want to again express my personal thanks to you. I am 
pleased that you are here, doing so well, and looking so well; and I 
am pleased to see your children with you. 

Mr. DOAR. Thank you very much, Mr. Chairman. 
^Ir. HuNOATE. Glad to have you John. 
Mr. DOAR. Mr. Chairman, for the record, my name is John Doar. 

T am a practicing attorney in the State of New York. I have prepared 
a statement which I have submitted to the committee. Bather than 
going through it, I would like, if you agi*ee, to just summarize some 
of the points. 

Mr. HTJNOATE. You have a prepared statement. Without objection, 
it will be made a part of the record at this point. You may proceed as 
you see fit. 

[The prepared statement of John Doar follows:] 

STATEMENT OF JOHN DOAB, FOBUEB SPECIAL COUNSEL, CoMMrrrEE ON THE 
JUDICIARY 

I appreciate the opportunity to testify In opposition to Title I of S. 495. Title I 
would establish a permanent special prosecutor with authority to investigate and 
prosecute possible violations of federal criminal law by specified high level 
elected and constitutionally appointed United States Qovernment oRlcials, in- 
cluding the President and VIce-President, the Cabinet, the Congress and the 
federal Judiciary. 

The need for this legislation, it is said, is Watergate. I disagree. There, the 
country was faced with an extraordinary law enforcement problem—the possible 
criminal involvement of the President of the United States and his closest as- 
sociates for whose conduct the President was responsible. 
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It was that circumBtanee that caused the appolntiijent of a temporary speeiaT 
prosecutor independent of the Department of Justice and not responsible to tJie- 
elected President of the United States. The temporary siiecial prosecutor was 
given a specific law enforcement assi^ment. 

Title I of S. 495 puts about 1,000 high federal o^cials into a special categorir 
of American citizens, all of whom, of course, are subject to the criminal late. 
There has tieen no adequate showing tliat there is a need for this. There are some 
who might say that this Committee should consider whetlier it is necessary and 
proper to classify these public officials into a special category to be targete<l 
for special law enforcement attention. 

I know of no precedent for a statute that targets a particular group of American, 
citizens for siiecial attention by fetleral law enforcement authority. S. 49."i 
is not the same as a Congressional or Executive policy that directs inTestlsatlons. 
and prosecutorial attention at a particular subject matter—such as with fed- 
eral civil rights or antitrust enforcement. 

In such circumstances it is appropriate to give a particular area of law en- 
forcement special attention. But this statute sweeps almost 1,000 public men and' 
women Into a category only because they hold particular offices. It seems to- 
me that there are fundamental problems of unfairness when the laws picks out 
any group of people for such concentrated attention. 

But this idea would be wrong even if the law enforcement target were defined' 
by subject matter. This is because of the extraordinary grant of power contained 
in the statute. 

This grant of power is Incon.sistent with our traditions. Under 592(a) th* 
permanent sj)ecial prosecutor is a self-starter. The Attorney GJeneral ha.'^ con- 
firmed this. There are times where certain Divisions of the Department of Justice 
have been self-starters (subject to the control of the Attorney General), but not 
always. In federal criminal income cases, the practice has been tliat no U.S. attor- 
ney can undertake an investijt.Ttion nor prosecution without approval of the 
Assistant Attorney General for the Counsel of the IRS. Because of the power- 
involved, the tradition has been for a careful division of responsibility l)etween 
the IKS and the Department of Justice. Of course, we must start with the as- 
sumption that the lawyer selected will be possessed of considerable rectitude, 
and that he will unilaterally adopt these regulations and traditions of the De- 
partment of Justice that are a part of the administration of justice. 1 would" 
expect this to happen. 

There is no such check on this federal prosecutor. Even more awesome, thi* 
prosecutor is authorized to freely hire his own investigators and independent 
consultants, and he is not aocoujitable. 

With this amount and allocation of power, the operation of this permanent 
law enforcement office will be unworkable and could be potentially dangerous^ 

Burke Mar.shall has questioned the wisdom of creating a permanent office. 
He has warned of problems of waste, of jurisdiction, of conflict with regular 
law enforcement functions of the Department of Justice, of the decree of co- 
operation the special prosecutor cnuld obtain from the FBI and other agencies; 
of the Executive branch, of inefficiency, of bad management. I share those- 
concerns. 

In adcntion, this grant of power Is susceptible of abuse. With the whole- 
criminal code at bis disiiosal, the permanent special prosecutor could embarlc 
on a self-defined crn.«ade for all sorts of rea.sons including raakin.!; a name for 
himself. The idea thnt any federal official, appointed not elected, should have the 
uncontrolled power to thural) thronich the entire federal criminal code as a basis 
for Investiirating a targeted group of public officials is an anathema to me. 

Tb« m«thod of apiiointment and term of office are boiuid to be uaelesaiiy dis- 
tracting from the real busincs.s of government. The length of the permanent 
special prosecutor's term is a mischievous provision. Under this proposal, the 
first special pro.secutor will presumably be airpointed durlnir the first .vear of 
the next President's term. The second during the 4th .vear; the third during 
the 3rd year; the fourth during the 2nd year. During every three Presidentiaf 
terms, a permanent special prosecutor will be appointed on 4 occasions. 

In the next 24 years the American people could he treated txj 8 media events— 
witli comment by the press and many others that the outgoing .specJal prosecutor- 
has done either too much or too little. We nee<l no such unnecessary distraction. 

By my main reason for opposition is that Title I of S. 495 says the wrong thing 
about our system of government- Our Ooustitutional system rests on a delegation 
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of tTHst to our chosen public oflSclals as well as as on a dele^tiou of limited in- 
stitutional power. It cau only wori£ if the foundation of that trust is safeguarded. 
Throughont our history this baa been done by firm and feiiiless action when that 
foundation was under stress. It was not done by creating a different foundation 
wholly detached from the constitutional structure of our government. It has 
not been done by undennlnlng the constitutional principle that the President of 
the United States shall take care that the laws be faithfully executed. It is not 
<ioae by inferring, whether intended or not, that high level Executive Branch 
officials. Members of Congress and federal judges are more likely to be corrupt 
than other American citizens or that the Attorney General of the United States 
can't be trusted to act straightforwardly when faced with a difficult responsibility 
to enforce the law. 

Furthermore, this legislation suggests the wrong thing about the House of 
Kepreseutatives. 

Other have said, and I agree, that « good part of the responsibility for 
preserving trust and confidence in our constitutional system of government 
rests with the Congress of the United States. This statute undercuts that 
concept. 

I recognize that we don"t want to Invite another Watergate. I respect your 
responsll)llity to consider alternatives. I want to try to be constructive—not 
critical. I suggest that the history of the Impeachment Inquiry may proride an 
answer. 

Although I am nnt sure that it la necessary, I suggest a statute that would 
provide standby authority for the Attorney General to appoint a special 
independent prosecutor with carefully defined authority limited to a specific 
law enforcement problem whenever he believes it is required because a conflict 
of interest or apparent conflict of interest makes it unlikely that the Depart- 
ment can properly administer justice. 

The legislation might provide that the Attorney General should consider 
as presumptive evidence of the need for a special prosecutor, a Resolution by 
the House of Representatives calling for such an apiwintment and defining the 
prosecutor's authority. Should the Attorney General ignore the Residntlon, the 
House could then take other appropriate action. 

I have confidence that the House would do this. For the fact of the matter is 
that the House of Represenentatives and a temporary siiecial prosecutor did 
meet their Tesponsibility In a most extreme circumstance—a President who 
would not enforce the federal criminal laws against himself—In a way that waa 
satisfactory to the great majority of the American people. 

TESTIMONY OF JOHN DOAR, TORMEE SPECIAL COUNSEL, 
COMMITTEE ON THE JUDICIARY 

Mr. DoAR. There are several things about title I of S. 495 that cause 
me a great deal of concern. First—and without going back into the 
history of Watergate—it is said that the reason for this statute was 
Wat.crgate. In my judgment during Watergate the country wa^ faced 
•with an extraordinary law enforcement problem, the possitjle criminal 
involvement of the President of the United States and Ins closest 
associates, for whose comluct the President was responsible. The Presi- 
dent was not willing to enforce the law against hjmstdf. 

I flo not believe that this statute really deals with that particular 
problem. Rather, I was amazed to find that this statute puts about a 
thousand public officials, elected and appointed officials, into a spociaJ 
category, and autliorizes the appointment of an independent Special 
Prosecutor, accountable to no one, almost, to enforce the FederaJ 
criminal law again.st those individuals. There is no narrowly defined 
scope of autjiority, but rather the statute places the whole riuige of tli© 
Federal criminal law at the disposal of the Special Prosecutor. 

The idea that any Federal offix-ial. apiwinted, not elected, should be 
able to thiunb through the entire Federal criminal code to target for 
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special criminal law enforcement a particular group of individuals 
is anathema to me. I know of no precedent for it. It is true that 
because of a particular law enforcement problem, you might focus on 
a particular subject matter, such as civil rights or antitrust or 
organized crime; but to select people, and to put them in a category 
merely because they hold a particular odice seems to me to be contrary 
to the way our system has worked, and contrary to our tradition of 
fair law enforcement, and equal law enforcement against all the 
citizens of the United States. 

Second, I am bothered aljout the enormous grant of power that this 
statute, S. 495, gives to the permanent Special Prosecutor. I find it dif- 
ficult to rationalize the abuses of power with this solution that grants 
so very mucli power. 

I concede that in all probability the persons selected for this posi- 
tion, appointed to this position, would be lawyers with considerable 
rectitude, but there is still no safeguard to check upon the way he 
administers his office. Without enumerating ail of the things that con- 
cern me, the fact that he can hire his own investigators and Iiave his 
own consultants and the fact he is not necessarily bound by the same 
regulations and traditions of the Department of Justice with respect 
to criminal income tax investigations and prosecutions, I find this to 
be verj' troublesome. 

I think the method of appointment and the procedure for appoint- 
ment is a mischievous provision. Tliere will be four occasions during 
each three Presidential terms when a Special Prosecutor will be ap- 
pointed, the first coming during the first year of a President's term, 
tiie second during the fourth year, and the third year, and then the 
second year. This can only work out to become a media event and be 
unnecessarily distracting from the business of government. 

But the thing that I am most bothered about and most troubled 
about in this proposed legislation is that it says the wrong things about 
our system of government. 

Our people believe that our Government was based on a philosophy 
of limited constitutional power, but also a basic trust in the individual 
persons that would administer this power. And if the foundation of 
this trust is affected by some act or action of a particular public 
official, the way to deal with that, it seems to me, is by firm and fear- 
less action against the particular wrongdoer. It docs not make sense 
to deal with it by setting up another kind of an institution, operating 
in a more or less independent sphere, and undermining, I tliink, the 
constitutional principle that it is the President who has the responsi- 
bility to take care that the laws are being faithfully executed; and 
it is the Attorney Greneral who has the responsibility of enforcing tlie 
criminal laws of the United States. 

Now, I did not come here, members of the committee, to be critical 
and negative. I would hope I could offer a constructive alternative, 
and therefore I wish to just make a few statements with respect to 
the matters that Mr. Cox discussed with respect to the temporary 
Special Prosecutor. 

With respect to the categories of individuals who would be subject 
to the Attorney General's discretionary authority to designate a 
Special Prosecutor, I do not reaUy think there is any need for that 
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because I think the Attorney General at the present time has that au- 
thority and has exercised it many times. 

I remember when I was in the Civil Rights Division of the Depart- 
ment of Justice, that the Attorney General appointed Mr. Jaworski 
to serve as a special counsel for the Department of Justice in the case 
against the Governor of Mississippi. 

Where I differ with Mr. Cox is with the manner of appointment 
of the temporary Special Prosecutor to deal with those cases where 
the Attorney General would have a legal duty to have the Special 
Prosecutor appointed. 

His recommendation is that it should be the court of appeals to 
whom the Attorney General sliould go, and it is the court oi appeals 
that should make that appointment. 

As much as I respect Mr. Cox's judgment and experience, I must 
disagree with him. My experience tells me something different. My 
experience tells me that too often in the past we have placed too much 
emphasis in what courts can do for us. I began to sense that first when 
I was serving in the Department of Justice in the Civil Rights Divi- 
sion, and it was not until the Congress of the United States, passing 
the great civil rights legislation in the 1960's, and particularly the 
legislation with which I was most familiar, the Voting Rights Act of 
1965, that this countiy began to correct grave injustices with respect 
to a minority of our people. 

During the impeachment inquiry—and the members will remember 
as well as I do the many discussions we had with respect to whether 
this committee should apply to the court or not apply to the court 
in particular matters; and this was contrary to my thinking as a 
lawyer, trained to respect courts, trained to trust courts, trained to 
go to the court, trained to think in terms that the courts are the solu- 
tion to our problems—I began to believe and to come to see this House 
of Representatives as beinp a very, very valuable and important, and 
necessary part of our institutions with respect to creating trust and 
confidence among our people. 

Since I left this committee, I want to say to the members—and of 
course I am only one person and can only reflect one person's judg- 
ment on the attitude of the public with respect to the Watergate 
crisis—but there is an enormous respect for the House of Representa- 
tives through this country, just an enormous respect. And the action 
of the whole House, not just this committee, but the whole House, 
beginning with the resolution of the whole House by a 410 to 4 vote, 
authorizing and directing this committee to investigate whether or 
not President Nixon should be impeached, had an enormous impact 
on the people of the United States. 

And so, while I still have great faith in our courts, I do not want 
our courts to do everything. Therefore, I would favor, if this com- 
mittee and the Congress in its wisdom decided to establish a standby 
authority for the appointment of the Special Prosecutor, I would 
favor leaving it with the Attorney General to make that appointment, 
subject to the power of the House of Representatives by resolution to 
urge the appointment, and subject to the power of the House of Repre- 
sentatives to take whatever action was appropriate to insure that that 
appointee was a person that had the tmst and confidence of the Ameri- 
can people. 
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Thank you, Mr. Chaimmn. 
Mr. HuNOATE. Tliank you. Mr. Doar, you liave given very valuable 

help to the committee, as you liave done in tlie past. 
Mr. Wifr^ins ? 
Mr. WIGGINS. John, thank you for coming and finally shedding a 

little commonsense on tliis complex problem. I do not disparajre the 
observations of others localise undoubtedly they have given a lot of 
thought to the complex problem; but we are becoming slaves to form, 
ratlier than substance here. 

We are so concerned with cosmetology that Tve are willing to po- 
tentially do great violence to our institutions which ought to be the 
goal that we seek to serve. 

So, you are proposing. I guess, what could be characterized as 
limited new statutory autliority, doing the least xnolcnco possible to 
the existing institutions, particularly the Department of Justice. But 
you precede that advice with these cautionary words, "Although I am 
not sure it is necessary.'' 

Would you share with me the reason why j-ou cautioned that this 
micht not be necessary ? 

Mr. DOAR. Well, I don't tliink it is necessary liecatise I don't think 
it's necessary so long as the House of Representatives sits. So long as 
this body sits, and so long as it has the grant of power that it has had 
from the days when the Constitution was written, I do not believe— 
and my experience during the proceedings strongly influenced me— 
that any legislation is really necessarj'. 

Mr. WiOGixs. John, thei-e are a couple of circumstances that others 
have mentioned, that might make your suggestions tmworkable. One,, 
a scandal which has not come to public attention, it is known only 
within the Department of Justice. The argument goes that there woulJl 
be no public pressui-e for exposure, since a successful cover-up may be 
going on within tlie Department of Justice. 

I reject that, I think government is much too porous for anjrthing^ 
of any real magnitude to remain secret for very long, without coming^ 
to public attedtiou. I don't put great stock in that argument. 

But I notice there is nothing in the statute that mandates that any 
Special l*iosecutor come before the Senate. The Attorney General has 
authority, statutory! authority, to appoint Special Prosecutors. But I 
think, if the prosecutor's jurisdiction is intended to reach cases of the 
kind of magnitude which we have discussed, tliat it is rather impor- 
tant to.iHui that man past tlie Senate for the kind of public examma- 
tioa which would occur in the Senate. I make that suggestion because 
of the ].M)^ibility of liaving the Congress in tandem witli the President 
and being less aggressive in urging that he take certain appropriat* 
action. 

Biit li think the minority can make its. case publicly if there is some 
mandatory duty to submit a name to the Senate for confirmation. 

Would you consider tliafc to be wisOj that the Special Prosecutor be- 
object to confirmation ? 

Mr. DoAa, Yes; I would. 
Mr. WIGGINS. NOW, your suggestion involves a resohition of the 

House of llepresfaitatives being the trigger, although it is not a man- 
datory trigger, it simply recommends. "Should it be limited to the- 
House of Keprcsentatives? 
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Mr. DoArK. No; that is not the trigger. The trigger would be the 
:fiict that the .statute would define when the Attorney General would 
liave tlie duty if he had found that circimistances existed \yhere he 
shwiW have a pesponsibility to meet that duty, that woiild trigger it. 
liut the House or RepresentativBS, if tJiere was delay, if there were 
a great crisis in the country, if the Attorney General was not moving, 
then tl» House of Repi*esentati\'es could—and I believe would—by 
resohition urge him. 

Mr. WioGixs. Well, I believe it would, whether it was in the statute 
•or not. in the right case. I believe the Senate would do tlie same, 
whether it was in the statute or not. It is just that I read your lan- 
guage here that the legislation might p^o^•ide the Attoraey General 

jiiiould consider as presumptive evidence the need, pursuant to a reso- 
lution from the House of Representatives. 

I think whether that is in the statute or not, the Congress would 
make its wishra known loudly and in piiblic, and this would be instru- 
mental in causing the executive branch to move ui a case where it 
should move. 

Well, John, I have no more questions. Your approach has great 
appeal to me because it does not overreact to an emotional situation. 
A great many refoims have been pi"oposed in the name of Watergate, 
nnd tliis is an area where we should make haste very slowly, I think, 
when these reforms affect the very institutions which Watergate 
i-eally was all about. I think your modest suggestions are worthy of 
serious comment. Thank jou. 

Mr. DoAR. Thank you. 
Mr. HrxoATK. Tluink you. Mr. jMann ? 
Mr. MANN. Mr. Doar. I share your confidence in the House of Rep- 

resentatives, and I agree with Mr. Wiggins' sviggestion that writing 
the resolution of the House into the bill might cause the Attorney 
General tn rely upon the House of Representatives, rather than to 
exercise his own initiative. 

Professor Cox testified that the Attorney General now has the power 
to appoint special assistants for a variety of purposes. I recognize 
that that does not necessarily carry with it the independence nor the 
staffing that is contemplated. It is probably contemplated by your 
sugsrestion here that that may Ite the best solution. In your experience 
in the Department of Justice, did you ever see that procass used, and 
wliat are its shortcomings insofar as this type of authority is 
concerned ? 

Mr. DoAR. I did see that process used, as T said, in the case of United 
fftafm V. the Governor of MissimppL where the Department ap- 
pointed Leon Jaworski. 

Its shortcomings are that the Special Prosecutor has to rely on the 
tools within the Department of Justice to prepare his case. On the 
other hand, I am not so sure that that is so much of a shortcoming. 
Tlrnt is to say that he has to rely on the law3-ers in the division of the 
Department that are familiar with the case, if it is a case where it is 
nn ongoing circumstance: and he has to rely vipon—just as the lawyei-s 
in the Department do—tlie Federal Bureau of Investigation to con- 
duct an investigation for him with respect to the case. 

But any lawyer who had the experience in litigation in preparing 
cases would have no difficulty. Mr. Jawoi-ski had no great difficulty, 
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no difficulty, in getting what he wanted and doing what he wanted 
with respect to uie way that case was handled. That is the only ex- 
perience I have had with a Special Prosecutor. 

Mr. MANN. I share your confidence in the integrity and objectivity 
of the lawj^ers who are in the Department, subject to the direction of 
a distinguished attorney from outside the Department for public 
impact cases. I wish the public shared our confidence in lawyers to 
the same degree. 

Well, I think you have brought in a breath of fresh air to this 
question, and I am delighted to see you again. 

Mr. DoAR. Thank you. 
Mr. MANN. TO welcome you back in your same chair. Does it feel 

the same ? 
Mr. DOAR. Yes. Thank you very much. 
^Ir. HuNGATE. Thank you. Mr. Hyde ? 
]SIr. HYDE. Mr. Doar. I, too, join my colleagues on commending 

you on your statement, I think it is untainted by the need to legislate 
which all of us feel, now that the election is approaching and we 
must prove oui-selvc^ to be purer than Coasar's wife. 

I think that in setting up this prosecutor, whether it is an ad hoc 
or pennanent office, there is going to be great pressure for that person 
to do something. I think that is unfortunate and will be a further 
discouragGjnent of people, qualified people seeking public office. 

On a moi-e specific point, some of the legislation. It seems to me 
that putting all of the disqualifications down for this paragon of legal 
virtue, prosecutorial virtue, by saying he may not have been a cam- 
f)aign manager for the President, et cetera, all of those are meaning- 
ess, T believe bocnuse whnt you want to do is a partisan, you want to 

avoid someone who is going to seek political indictments, or use his 
office to politically bludgeon somebody over the head. 

If this person, this Special Prosecutor, is going to be appointed by 
the Attorney General and a confirmation hearing is held, it seems to 
me that is all that is reouired. The partisansliip of this person, if any, 
will certainly Iw brought out at a confirmation hearing by other par- 
ties, the minority party and the media would publicize this. I think 
this would serve as a deterrent to the Attorney General from appoint- 
ing someone who is obviously a partisan. 

So. spelling out disqualifications is rather an empty gesture, do you 
not agrpe ? 

Jlr. DOAR. Well. T do agree. I really do not have any confidence in 
the exclusion of any man that can be confirmed by the Senate, the 
President having the ri^ht to choose that man to be Attomev General. 

You know, the appointment process will not work perfectly if these 
high campaign officials are excluded, if you have a President who does 
not want to take care that the laws be faithfully executed because that 
person can always find someone who he knows, but who no one else 
knows. I have seen that type of mechanism, or operation work with 
respect to the appointment of Federal judges. So. I have no confidence 
in this exclusion. 

Mr. HYDE. Thank you. I have no further questions. 
Mr. HtTNGATE. Thank you. Ms. Holtzman ? 
Ms. HoLTZJiAN. Thaiik you, Mr. Doar, for coming, and welcome 

back. 
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Mr. DoAS. Thank you. 
Ms. HoLTZJfAN. I am not so convinced, I must tell you in all frank- 

ness, that relying on the House of Representatives is an adequate solu- 
tion. In the end, I do believe, the House of Representatives probably 
can come through, as it did in the past with respect to the Nixon 
matter, but it took a very long time for the House of Representatives 
to act. You will recall, of course, that part of the coverup involved 
successfully blocking an investigation of tlic break-in and coverup 
by the Banking and Currency Committee. As a consequence of that 
successful blockage of House action, it Avas not until the Senate, con- 
firmation of Elliot Richardson that the Congress—taking the House 
and Senate together—was able to inject a fresh, objective, nonpartisan 
j^hase into the prosecution of this matter. 

And so, from June 17, 1972 \mtil April 1973—1 believe it was 
April—we had to await the appointment of the Special Prosecutor: 
and if it had not been for John Mitchell's resignation there might 
not have been smy vehicle for obtaining a Snecial Prosecutor. 

Remember, for House notion to be successful, it requires the acqui- 
escence of tlie Prf^sident. TTe must sicm the legislation. How do you get 
Ipffislation signed if the President himself knows he will be subject 
to the consequences of the selection of a Special Prosecutor? 

So, I am not as certain as you are that reiving on the House of 
RepresentatiA-es alone will be a solution. T think it is important to 
have a mechanism for selecting a Special Prosecutor at appropriate 
times. I think there are many troubles with the mechanism imposed, 
but I think that some mechanism that would provide for the ap- 
nointment of a temporary Special Prosecutor would be very useful. 
Tf we had had S"ch a mechanism in place, we miirht have had a dif- 
f'^rent result in the 1972 election. We mi.Tht have spared the country 
the agony of hpving a President who had committed high crimes 
remain in office for a year and a half. 

Perlinps you cnn respond to these views thnt I have set forth. 
Mr. DoAR. "Well, I haA'e great respect for your views, Jfs. Holtzman, 

and T understand and appreciate the point of view you express. It is 
po^-sible that under different circumstances nnd with a different mech- 
anism in place the results might have been different and better, faster, 
clearer; but you never know. I think the idea of having some kind of 
a mechanism in place, I don't disagree with that, for a temporary 
Specinl Prosecutor. 

I am just concerned about leaving it to the court of appeals to make 
the appointment; that is what bothers me. 

M*^. IToLTZMAx. Perhaps I misunderstood you. You are not object- 
ing to having a mechanism in place that would apply automatically 
in certnin circumstances in the future. 

Mr. DoAR. No, I am not. But my personal view is, as I said to 
Congressman Wiggins, I h.ave very great reservations whetlier it is 
nece.ssary. 

Ms. 'Ho^,T7.^rA•s. Well, let's get back to the example I raised here with 
respect to the Nixon administration when a House investigative ac- 
tivity was successfully blocked and no action took place imtil the 
.Senate committee started. There were manv efforts, as we all know, 
to stone wall and obstnict the efforts of that committee. It was not 
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really until a good deal of time after the break-in itself that the Om- 
giPK? was able to take effective action. 

Mr. DoAR. Well, I agree with that, Ms. Holtzman. I agree with that 
situation. 

Ms. IIoLTZMAX. It is pofsible for that kind of thing to happen again, 
don't vou think? 

Mr.DoAR. It is possible, but I come back to the point I tried to 
make earlier, that the action, the statement of setting up a temporary 
mechanism, and certainly the statement of doing anj^hing more says 
something to the people, says something to the country that is con- 
trnrv- to what I would like tlie country to hear: and that is that we 
believe most Presidents are honest: we believe that most public officials 
aic honest; we have a system of limited power, but we start w-ith the 
piTmise that people who have public office will respect their oath. 
Tliat is what my concern is. 

I concede to you that under your proposal and under a system like 
this we might have lieen far better off, I cannot quarrel with that 

Ms. HOLTZMAN. Thank you, Mr. Chairman. 
Mr. HuKOATE. Thank you. 
ilr. Doar. I am impressed with the fact you point out that we liave 

not directed this toward a subject matter or ai-ea, but toward a certain 
class of individuals, or we wotild be doing .so in this legislation. Is this 
the price paid for public prominence? I can't think of any rea.«on to 
<lo that. I guess we do it to some extent. I thought your argument was 
very good, that it is a novel concept that wo should have one class 
who are. because of the job they hold, subject to all the criminal laws, 
pins a few more iuA-estigations. 

"Would you think that such legislation as passed the Senate, title I of 
S. 49"). which we have under consideration in the House, or enactment 
of such legislation for either a permanent or temporary^ Special Prose- 
cutor, would be in some means an infringement on the prosecutorial 
discretion that resides ui the Attorney General and the Department 
of Justice? 

Mr. DoAR. Yes, it would. 
Mr. HtTNOATE. And I also found the point interesting that you 

raisetl. that it would put us in the situation that we Mould perhaps 
have in 24 years eight media events commenting on how much the 
Special Prosecutor had done, and how much he had not done, that 
tiiose distractions might not be helpful to the purposes for which our 
Government functions. I think no one raised that before, but I think 
it is worthy of study. 

Mr. DoAR. Thank you. 
Mr. HuNGATE. Are there any more questions ? Thank you very much. 
Mr. DoAR. Thank you. Mr.'Chairman. 
Mr. HuNOATK. It was nice to have you Imck here. 
Nest we hear Lloyd Cutler, of the law finn of Wilmer, Cutler & 

Pickering. You may please take a seat at the table, Mr. Cutler. 
We welcome you, Mr. Cutler. You have a prepared stJitement. 
Mr. CuTU.R. Yes, I have. Mr. Chairman; as the other witnesses did, 

I would simply like to file that for the record, if I could. 
Mr. HuxGATE. Without objection, it will be made part of the record 

at this point. If you will give us your address for the record you may 
theji proceed as you choose, sir. 
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STATEMENT  OF LLOYD  N.   CUTLER,  MEMBEB,  DISTBICT or COLUMBIA  BAB 

Mr. GhairmaB, my name is Lloyd N. Cutler o( tjje District of Columbia Bar. 
1 am testifying today because tbe Special Prosecutor provisions of Title I of 
S. 496, aa passed by the Senate, appear to show a strong family resemblance to 
a. sngrgestion I adrauced in 1&73. A later version of that proposal became the 
basis of S. 3652, introdticed by Senator Brvin in the last Congress, and I testified 
about it before the Senate Judiciary Committee on Apr. 2, 1974, and the Senate 
Government Operations ComnUttee on December 3, 1975. 

I will eonflne my testimony this morning to tlie differences between f>. 403 as 
passed by the Senate and the prior version that was based on the American 
3aar Association's recommendations, which are also embodied in H.K, 14-176 now 
being studied by your Committee. I shall also propose a possible compromise 
that may preserve the best features and eliminate the worst features of both. 

Mr. Chairman, I believe that the experience of Watergate justifies a new 
statutory procedure for entrusting to a noniwlitical Special Prosecutor cases 
inTolviiix breaches of trust by high government officials, because of the strong 
posidbility that in such cases the elected President and his appointed Attorney 
Oeneral may have or appear to have a partisan poUtieal conflict of interest. The 
critical issues are whether the nonpolitical Special Prosecutor should perform 
a continuing or an occasional fimctlon, and whether he should be appointed b.v 
tbe President with the advice and consent of the Senate or whether instead he 
should be appointed by tlie judiciary. S. 496 calls for a continuing function and 
Presidential appointment; the ABA and H.K. 14476 call for an occasional func- 
tion and judicial appointment. 

Both of these ai^iroaches present problems. If I had to choose between one 
or the other, I would join Attorney General Levi in preferring S. 495. I prefer 
it because I believe that the problem of dealing with partisan political conflicts 
of interest in cases involving election campaigns and official breaches of public 
trust is truly a continuing one—not limited to once-iu-fifty year events such as 
Teapot Dome and Watergate, not limited to acts of misbehavior at the Presi- 
dential level, and not limited to the periods—themselves all too frequent—when 
we have an unheroic Attorney General. 

We have several examples of this even today, when we have an Attorney 
General of unquestioned nou-paitisansbip and personal integrity. We have the 
cases of Congressman Wayne Ila.vs and the alleged false expense vouchees of 
Congressman Clay of Missouri. We liave ilr. Calloway aud his ski resort. We 
have all tlie charges and countercharges of violations of the campaign financing 
laws that are liliely to arise during the coming presidential campaign, in which 
the incumbent President is himself a candidate. Mr. Levi has testified there are 
at least "40 recent or current cases in which It is necessary to determine whether 
tbe President or the Attorney General have, or appear to have a substantial 
partisan or personal interest." 

I call your particular attention to tlie problem of the appearance of conflict, 
and to our traditional metliods of dealing with conflict or its appearance. We 
believe that to maintain public faith in our legal system, it is essential not only 
that justice be done but also that it apiiear to be done. 

We do not stop to ask whether a judge or lawyer has a conflict In fact; it is 
enough that it may appear so to a reasonable man. We do not stop to ask whether 
the judge or lawyer has the personal capacity to do justice despite a conflict 
(as is very often the case) ; it is enough that it may not appear so to a rea.sonable 
luan. We deal with conflict or its appearance not by a process of overcoming 
temptation, because we are not all saints; we deal with it by a process of 
abstention, because we are human. 

We must not overlook this fundamental principle just because our Constitu- 
tion vests the jwwer to execute the laws in the President, and because the 
President delegates this power to his appointed Attorney General. The Constitu- 
tion was not written on the theory that Presidents and Attorneys General are 
saints, and it does not abolish the basic principle that they like others in po.si- 
tions of pxibllc or private trust should abstain when they have or appear to 
have a conflict of interest. 

The trouble with the ABA proposal is that it assumes this salutory principle 
only needs to be apflied in gr^t crises like Watergate, and that no occasion 
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for applying it arises the rest of the time. But both common sense and the 
Attorney General tell tis that occasions for applying it happen many timee each 
year, not just twice a century. 

When the Attorney General disqualifies himself in an antitrust investigation 
today because he owns a few shares of the target company, he can usually rely 
on the Deputy Attorney General to be free of conflict and to act in his place. 

Whether the President also has a conflict Is usually academic, despite hia 
I)ower to order or forbid the prosecution, because Presidents rarely interest 
themselves in such matters. But in the case of a campaign financing investiga- 
tion or one of a high-level official breach of public trust, the President, the 
Attorney General and the Deputy Attorney General may all have an active 
Interest and have or appear to have a partisan political conflict. There may be 
no high-level Department official, confirmed by the Senate, who is both free of 
such a conflict and capable of making what the public will accept as an impartial 
decision. That is why a special prosecutor is needed on a continuing basis, in 
my view, to fill this gap on the fairly frequent occasions when a partisan political 
conflict or Its appearance may reasonably be thought to exist 

Because of its erroneous assumption that a special prosecutor is needed only 
on rare occasions, the ABA proposal provides for judicial selection of the 
prosecutor, on the theory that after a major official scandal has already blown 
up the President or the Attorney General have too much of a conflict to be 
trusted with the appointment himself. But this objection disappears if a con- 
tinuing special prosecutor is appointed before such a scandal has occurred. 
Before such an event the President can be trusted to make the appointment, 
subject to Senate conflrmation, as impartially as he appoints members of the 
judiciary today. Judicial appointment of a si)eclal prosecutor—especially if 
preceded by a litigated judicial determination of whether or not the President 
and the Attorney General have or appear to have a conflict of Interest—raises 
constitutional questions that will not be definitively decided until after some 
Indictment he obtains is appealed to the Supreme Court. 

It seems imprudent to risk the validity of such indictments after the event, 
when the conventional method of Presidential appointment and Senate con- 
flrmation can be safely employed well before the President and Attorney General 
are in a position of conflict because a major scandal has already arisen. 

Mr. Chairman, if I understand the ABA position correctly, the ABA would 
not object to Presidential appointment of a continuing special prosecutor before 
a major scandal blows up, but is concerned that a continuing special prosecutor 
would not have enough to do, and that a man of the stature to perform the func- 
tion In time of crisis would not accept it on a continuing basis. The Attorney 
General's testimony and what I have already said should establish that a con- 
tinuing special prosecutor would have more than enough to do, and my own view 
is that a lawyer of the highest stature would accept the appointment on the 
terms outlined in S. 405. 

But should there be doubt on either of these iwints, I have a compromise to 
suggest between S. 495 and the ABA position. Under this compromise, tlie Presi- 
dent would appoint the Special Prosecutor as in S. 495. But instead of making 
him a full time Government employee, he would stay a private citizen with 
the status of a part-time or Special Government Broployee under 18 U.S.C. 
$ 202 until such time as he has spent more than 135 out of a consecutive 365 
days on his Government duties. He would not have automatic jurisdiction in any 
ca.se, but the Attorney General would advise him of every case now covered by 
Section 592(a)(1), and of every case the Attorney General proiwsed to refer 
to him under Section 592(a) (2). 

The Sjieclal Prosecutor would have discretion to take jurisdiction over any 
such matter if he determined that because of a conflict of interest or its ap- 
pearance it would not be appropriate for any qualified Presidentinl appointee in 
the Department of .Justice to handle the matter. If he thought the Department 
could properly handle the case, he would deoline it l)Ut, as in S. 4')5, he would be 
kept Informed of its progress and have the risht to take over at any time. All 
other provisions of Title I of S. 495, including the Special Prosecutor's duty to 
report to the Senate and House, would remain as they now stand. 

Under this compromise, Mr. Chairman, the President would appoint a Special 
Prosecutor of high stature now. The appointee would remain in private life, 
spending only such time on Government duties ns needed to inform himself of 
matters coming within his potential jurisdiction. Only if the Special Prosecutor 
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found It inappropriate for the Department's other high-level ofBcers to assume 
jurisdiction over a matter would he himself exercise jurisdiction. With the 
aid of a capable staff, perhaps including some full time attorneys, the Special 
Prosecutor should be able to combine a normjil term of office (one between 
Watergates) with another non-conflicting assignment such as law school teach- 
ing or law practice in matters not involving the Federal Government as a 
party. At the same time, he would be continually available to perform the same 
function of independently reviewing the exl.stence of conflict or its appearance 
that the ABA proposal would commit to the more cumbersome and constitu- 
tionally more doubtful process of resolution by the courts. He could do so with- 
out fanfare and without dragging sensational charges against individuals into 
public view before full Investigation and indictment. 

Mr. Chairman, S. 435 as it now stands Is in my view the best of the insti- 
tutional reform proposals for resolving the conflict problems illustrated by but 
In no sense conflned to Watergate. If a continuing function for the Special 
Prosecutor is thought unwise and a more occasional role for his function is 
preferred, then the compromise I have outlined would In my judgment be far 
preferable to the ABA proposal. A draft of the amendments needed to efl'ect 
this compromise is attached to my statement. 

POSSIBLE   AMENDMENTS   TO   S.   495 

*^591.   Special Prosecutor; appointment and removal 
"(b) The Special Prosecutor shall be appointed for a term of three years 

and shall be compensated pursuant to level II of the Executive Schedule, section 
5313 of title 5, United States Code. No person shall serve as Special Prosecutor 
for more than a single term. The Hpecial Prosecutor shall be deemed to be a 
'special Oovcniment employee' within the meaning of Title 18 V.8.G. Section 
202 so long as he ccmtinues to meet the time requirements 0/ that Section. 
*^ 592.   Jurisdiction 

"(a)(1) The Special Prosecutor [shall havel may exercise jurisdiction to 
investigate and prosecute posssible violations of I'eclcral crlmiuiil law by a per- 
son who holds or who at the time of such possible violation held any of the 
following positions in the Federal Government: (i) President, Vice President, 
Attorney General, or Director of the Federal Bureau of Investigation; (11) any 
position compensated at a rate equal to or greater than level I or level II of 
the Executive Schedule under sections 5312 or 5313 of title 5, United States 
Code, (Hi) Member of Congress, or (Iv) any member of the Federal judiciary. 
The Special Prosecutor may also exercise jurisdiction in other matters described 
in the second sentence of paragraph (2). 

"(2) The Attorney General shall promptly [refer to] advise the Special 
Prosecutor [for Investigation and, if warrajited, prosecutionj of any Informa- 
tion, allegations or complaints relating to any violation specified in paragraph 
(1). In addition, the Attorney General shall promptly [refer to] advise the 
Special Prosecutor [for investigation and if warranted prosecution] of any 
matter where the Attorney General determines that in the interest of the admin- 
istration of justice it would be inappropriate for the Department of Justice 
(other than the Oiflce of Special Prosecutor) to conduct such investigation or 
prosecution. 

"(b) The Special Prosecutor may In his discretion exercise or decline to 
[accept referrals under subsection (a) (2) of tliis section. The Special Prosecutor 
may decline to assert juri-sdictlon under subsection (a) (1) of this section when 
the matter over which he has jurisdiction is a peripheral or incidental part of 
an investigation or prosecution already being conducted elsewhere in the Depart- 
ment of Justice, or wlien for some other reason] exercise furisdiction in any 
matter described in paragraph (a). In exercising such discretion he shall take 
into account whether other appropriate officers of the Department not disquali- 
fied under Section 597 are available to exercise such jurisdiction and whether 
he determines it would be [in] more appropriate in the Interest of justice [to 
I)ermit] for the matter to be handled 6;/ the Special Prosecutor or elsewhere in 
the Department: Provided however. That any such declination shall be accom- 
panied by the establishment of such procedures as the Special Prosecutor con- 
siders neces.sary and appropriate to keep him informed of the progress of the 
investigation or prosecution as it relates to such matter: And provided further. 
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That the SfXH-lnl Prosecutor may at any time assnnie responslWlUy for inrestl- 
gatioD and prosecuUou of such matter. [If the 8i)ecial Pro«>cntor decUn«^ t» 
ocfept a referral under subKoctlon (a)(2) or decliiuts to assert jarlsdlction under 
nubsection (a) (1) he] 7'hc UpccUil Protccutor Bhall Rubmlt his reasons intrritinfr 
to the Attorney Qcncral for taking [such action] or dcolininif juriadietion in mny 
matter. 
"§593. Authority 

"(a) The temporary Special Prosecutor shall have, witliin the jurisdiction 
specified by section TA^ over matters which he has assumed [reeponsil>ilityJ 
Jurisdiction, full power and independent authority, subject only to the pow«r 
of the President under section 391 (a) to— 
"i 995. JarisdietioB 

"la) The Attorney Genernl shall, except as to matters [referred toj orer 
vihioh the Special I*ro8ecutor elects to exercise jurisdiction pursuant to section 
502 of this chapter, delegate to the OfBce on Government Crimes jurLsdictiou 
of (1) . . ." 

TESTIMONY OF LLOYD K. CUTLEE, MEMBER OF THE DISTRICT OF 
COLUMBIA BAR 

Mr. CDTLER. IMy name is Lloyd Cutler, "Mr. Chairman, and I am a 
member of tlie District of Cohmjbia bar. 

I, of course, cannot claim anytliing approaching the stature and 
experience of Mr. Cox and John Doar on this subject; and I want to 
join Chairman Rodino and Chairman Hungate and the other members 
of the committee in paying tribute to both of them for what they 
have done over the last few years, they certainly are lawyer-states- 
men in every classic sense of tliat term. 

I am here because the provisions of title I of S. 49.'i, as they finally 
were passed by the Senate on tlie reconunendatiou of Attorney Gen- 
eral Levi, at least preferable to the ABA proposals embodied in the 
House bill, appears to show a strong family resemblance to a pro- 
posal that I first made in 1073, and in view of all of the opposition 
and doubt tliat such a proposal engendered, I thought I ought to 
say a few words in its defense. 

T would certainly agree that for the kind of case represented by 
Watergate, or by i>apot Dome, that an occasional Special Pi-osecu- 
tor, appointed at the time under a luachincrv that might be set up now 
by the Congress is, if anything, a preferable and ade<juate solution 
for those once-in-.'iO-year problems; and I would join m cverj-thing 
that Mr. Cox said today anout how such a bill miglit be worded, ex- 
cept that I would agn^e with Mr. Wiggins, that ratlior than have tiie 
Special Prcsecutor in tho-se circumstances appointed by the judiciary, 
it would be preferable to go through the mechanism of Presidential 
appointment, subject to Senate confirmation. 

The problem is to me that these once-in-.W-year events like Water- 
gate and Teapot Dome are only a part of the difficulty we face. You 
will notice that all of these bills are based on a principle of partisan 
politif^al confli{>t of interest on the part of the Attorney General and 
the President, a standard that no one has challenged: even-one agrees 
that in the case of partisan political conflict of interest the Attorney 
General should disqualify, and the President, in the sense of beinc; 
responsible for executing the law should disqualify. 

The trouble is that tliose cases do not come up just once everv .W 
years, they come up all the time. Attorney General Levi testified 
before yoii, I believe, that on the standard of partisan political con- 
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flict of interest be has some 40 cases before liim right now. He did 
Jiot say anytliing about the quality of these cases, and many of them 
may very well be crank letters, but there are 40 cases today that 
would raise some question about the existence of partisan political 
conflict of interest. That is the part of this problem that I do not think 
"we have addressed in any of the legii^lation tiiat has been considered. 

It may well be tiiat wo need a two-proneed kind of legislation, an 
occasional Special Prosecutor selected at the moment for the Water- 
gate or Teapot Dome kind of case, and some continuing officer, or 
some continuing mechanism that would assist the Attorney General in 
giving him a standard for disqualifying himself and placing the task 
of prosecution of the non-Watergate type of cases, which still raise 
partisan p<>litical conflicts of interest in a nonpolitical prosecutor, 
duly appointed by the President and confinned by the Senate; the 
point that has not been addressed, and that I trj' to deal with in my 
statement. 

The Attorney General's figure of 40 cases may, as Mr. Cox said, be 
somewhat overstated, some of these cases may be flimsy cases, but 
from what he has said and fi-om what vou Icnow as a matter of your 
own commonsense, I would think, we know these cases are going to 
come up all the time, the simple matter of violations, or alleged viola- 
tions of campaign financing laws in a Presidential campaign in which 
the incuml>ent President is a candidate, as one example. There are 
many other examples, cases involving Congressmen, cases like Mr. 
Callaway's case and his ski resort where it can truly be said that the 
Attorney General may have or appear to have—and I emphasize the 
word "appear"—a partisan political conflict. 

Now, our normal method for dealing with conflicts of interest is not 
to overcome temptations and rise above them, and decide the matter 
honestly because we are not all saints. It may very well be that the 
present Attorney General, or most Attorneys Greneral could decide 
thoFe matters despite the appearance of a partisan political conflict in 
a perfectly objective way. But perhaps it may appear to the reason- 
able man on the street that perhaps he is not deciding it in a per- 
fectly objective way, he should disqualify. Our normal solution to 
overcome conflict of interest is not to overcome it and do the right 
thing, but to abstain. 

Xow. it is perfectly true, as both Mr. Cox and Mr. Doar stated  
Mr. HuN'OATE. Would the gentleman yield at that point? 
>f r. CUTLER. Sure. 
Mr. HUXOATE. Although I do understand, do I not. that in Federal 

courts, if you allege prejudice, the judge decides himself if he is 
prejudiced? . 

Mr. Cm.KR. The judge is given standards, and the ludicial dis- 
qualification statute which you enacted just a couple of years ago, 
which require him to disqualify in certain cases on a pro se basis. For 
example, if lie has one shai'e of ptock of the Ford Motor Company, 
it may veiT well not. afTect his judarment at all, and yet, he is re<iuired 
bv the final ificntion statute to abstain. 

Mr. Hrxo VTC. If an allegation of jnejudice is made against a judge, 
who determines that ? 

;Mr. Ct7ri.F.R. He determines that himself, unleas he determines to 
step aside, and T l)elieve he could let another judfire detennine it. But 
there arc some pro sc disqualifications, Chairman Hungate. 
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It is a very good example, and another good example, of course, 
is, if the Attorney General owns a few shares of stock in a company 
that is under an antitnist investigation, he disqualifies as a matter of 
course. Now, in that case he will—^although we all have no doubt 
that he could decide the matter perfectly objectively—but as a matter 
of appearances we require him to disqualify. 

In that kind of a case the chances are the Deputy Attorney General 
•will not own stock in that company and he can perform the Attorney 
General's function. 

When we get to this matter, though, of a partisan political conflict 
of interest, for example a charge, let. us say, in November or October 
that the Carter campaign or the Ford campaign has violated the new 
campaign financing statute, clearly the Attorney General appointed by 
one of the candidates has a partisan political conflict of interest, or 
the appearance of it, no matter how upright and able, and capable he 
is of ignoring that conflict in deciding the matter. 

Mr. HuNGATE. You would think propriety, or something, would 
certainly require someone else to make that decision. 

Mr. CDTLER. That is what I would think. It may be in that kind of a 
circumstance that every Presidentially appointed officer in the Depart- 
ment of Justice capable of acting in the matter—let us say the head 
of the Criminal Division, for instance—would have a similar conflict. 

Mr. HuNOATE. Does this not tie into something Mr. Wiggins has 
alluded to a time or two, that in the particular Watergate problem 
we may have been fortunate that we had a President of one party and 
a Congress of the other ? Suppose we have a Congress, a 2 to 1 majority, 
and the President in the same party, would that perhaps cause you to 
think again that we need standards ahead of time that are going to 
cause the triggering of a Special Prosecutor? 

Mr, CuTLEii, Right. I think it would be very helpful, Mr. Chairman, 
if we did have some standards. The problem the Attorney General had 
with the ABA proposal for the House bill—or in fact the Senate bill 
before he made his suggestion—was that by the standard of partisan 
political conflict of interest set forth there, which is a perfectly fair 
standard that no one has quarreled with, he would have to disqualify 
and probably he should diajualifj' a substantial number of times every 
single year. They are not Watergate-type crises, but they are cases 
where as a matter o.f maintaining public confidence in our institutions 
someone not appointed by the President, someone not involved in the 
maintenance of the party in office ought to be the man who makes the 
decision. 

That is perhaps what we need a mechanism for, not the mechanism 
to deal with the future Watergate, but to deal with that rather hum- 
drum every year problem. Believe me, it comes up every single year. 

It is true, I think, under existing procedures the Attorney General 
might be able to do all of that himself. Indeed, if you looked at title I 
of S. 495 as passed by the Senate, he could do every bit of that by 
administrative order within his own department himself today, except 
only that a man he would appoint for that function would not be 
subject to Senate confirmation; and also that he would have the power 
of removal of that man without the standards that are set forth in 
these various bills for removal. 
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There may be a good deal to be said for Senate confirmation and 
Presidential appointment of this man, and also for imposing standards 
of removal. In view of the clear lack of consensus as to what we ought 
to do, it does seem to me, Mr. Chairman, it being this late in the session, 
that the greater wisdom may well be not to legislate this year, but to 
encourage the Attorney General to go ahead by himself to set up 
mechanisms within the Department of Justice to deal with these what 
I would call more or less routine partisan political conflicts of interest, 
see how that works for the next year or so, and based on that experi- 
ence decide whether some legislation both for the standby Watergate 
problem of the future, and to formalize the processing of the more 
routine day-by-day conflicts would be in oi'der. 

Thank you very much. 
Mr. HuNGATE. Thank you verj' much. Mr. Wiggins? 
Mr. WIGGINS. Mr. Cutler, I appreciate the ongoing nature of investi- 

gations of individuals where there is at least the appearance of a 
conflict, but I do not wish to oveneact to that if the Department of 
Justice has a record o,f being able to handle them with propriety. 

I am hard put to think of a case of a routine nature where the De- 
partment has been reluctant to move fairly, notwithstanding the public 
figure under investigation. There seems to be a willingness at the pres- 
ent time to investigate alleged campaign violations. Maybe it is because 
there is a Special Prosecutor, it might be argued. 

I tell you, my question goes to whether there is a real need, or a 
desire to change the law to give the appearance of objectivity. 

Mr. CUTLER. I think that is a question only the Congress can answer 
out of its perception of the degree of public trust that exists today in 
the enforcement institutions. We all know that for some 40 years of 
campaign financing laws being on the books, the Department of Justice 
has brought hardly a single case. I would imagine the degree of public 
cynicism about the enforcement of the campaign financing laws against 
the members of the incumbent party, or indeed the members of the 
other party because of the noblesse oblige involved in a revolving gov- 
ernment. I would imagine that that degree of cynicism is rather high. 

I do not doubt that this Department o,f Justice under its present 
leadership can call everyone absolutely straight. But if the Attorney 
General feels it necessary to disqualify himself in any antitrust inves- 
tigation where he owns a few shares of stock, is it not equally necessary 
to maintain public confidence by suggesting that he disqualify himself 
in a campaign financing violation mvolving the current Presidential 
campaign ? 

MJ. WIGGINS. Yes, I think we might fashion some language amend- 
ingsection 510 of title28, which may achieve this purpose. 

What I am currently troubled about, Mr. Cutler, is the issue of get- 
ting the matter to this Senate. I really feel quite strongly that there 
ou^t to be some public review of the qualifications, almost on an ad 
hoc basis, given the magnitude of the wrong and the political realities 
of the time. I would rather have the Attorney General make the desig- 
nation of a Special Prosecutor than the President. Given those two 
choices, I think we will have a better, less political choice made by 
the Attorney General. 

But of course Attorney General nominations are not subject to ad- 
vice and consent, it is only Presidential appointments which are subject 
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to advice and consent. So, tlie problem is. how do vou get it in the 
Senate? 

We could say nothing and relj' on the continuing oversiglit responsi- 
bilities of the Senate Judiciary Committee or this House Judiciary 
Committee. But if you postulate a President of one party, 300 Members 
in Congress of that pai"ty, there is liable to be some reluctance to hold 
a hearing in the first place, in order to give the minority Members *a 
opportunity to have their shots. 

I)o you think it would be permissible by statute—presimiing we 
could enact such a thin<r politically—by statute to bind a future Con- 
•;ress to the necessity of nolding some sort of review with respect to 
an Attorney General's designation of a Special Prosecutor? 

Mr. CUTLER. I would thnik that you could, Mr. Wiggins, require 
that whenever the Attorney General thought it necessary because of 
the appearance of a partisan political conflict of interest, to appoint 
someone, or even to designate anotlier existing officer of the depart- 
ment to handle that matter, tliat you could require by statute, or even 
by administrative practice—I am sure this committee could sinnply 
request it—you could get notification from tl\e Attorney General of 
his actions and the reasons tiierefor. And while you would not have 
the technical confirmation power, vou would certainly have the power 
to ventilate the issue and his judgment in the selection of the man 
he picks. 

Mr. WiooiN's. And get the chairman to hold a heating. I am sensi- 
tive to this as a member of the minority party, but let's hope that 
there is no scandal in a future administration. 

But. let's suppose Jimmy Carter is elected, and let's suppose he 
designates an Attorney General—and he would of course—and let's 
suppose 300 I>mocmts are elected. Now, getting a hearing before this 
House Judiciai-y (^ommittee or tlie Senate Judiciary Committee where 
I can raise hell about something is pi-etty tough. I can hol<i a press 
conference, of course; but beyond that the minority is impotent. 

Mr. Ctrn.KR. I suppose you could require by the same statute which 
created the future Watergate mechanism that whenever the Attorney 
General disqualified himself and transferred authority to a new ap- 
pointee, or another man in the Justice Department, you could require 
by statute that there be a hearing or a report to the two Judiciary 
Committees in which that action was explained. 

Mr. WiooTNa. That is my question, whether we might mandate fl 
future Congress by statute to do something which would normally 
be a discretionary act. I will think about that. 

The issue is raised because of the fa<"t we are not dealing with a 
Presidential appointment, subject to the normal confirmation process, 
but rather a designee by a lesser official. 

Mr. CcTuiR. I do want to cmphasi/x' that, saving only the problems 
of Senate confirmation and limitations on the Attorney (reneral's 
right of removal, exerything necessary to handle what I call the ron- 
tiiie kind of disqualification for jxiliticnl conflict of interest could be 
done l)y the Attomey (Jeneral Inmself while 3-011 are examining the 
matter, and we could get a year or two of experience to see liow that 
operates, and what kinds of men are givei\ tl'.e job. 

Mr. WioGixs. There is an ett'ort now in the Department of Justice, 
as you know, with respect to their new Division of Government 
Crimes, or whatever it is called. 
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Mr. CUTLER. Yes, and the Attorney General has found a number 
of matters, as I understand, he would like to refer to the Special 
l^rosecutor, which are not Watergate matters, but which he thinks 
could be better handled outside the Department. He is having jurisdic- 
tional difficulties with that because of the Watergate Special Prose- 
cutor's charter, which I suppose could be corrected by some further 
administrative action on his part, with your concurrence. 

Mr. WiGOixs. Thank you, Mr, Cutler. 
Mr. HuNQATE. Mr. Mann ? 
Mr. MANN. No questions. 
Mr. HrNOATE. Mr. Hyde ? 
Mr. HYDE. I have no questions, except to conmiend Mr. Cutler for an 

innovative approach to a very difficult problem. Mr. Cutler is known 
for that. I have read with great interest, and I am still studying his re- 
marks on rcgulatoiy reform submitted to the other body. So, I appre- 
ciate your being here and the opportunity to listen to you. 

Mr. CUTLER. Thank you very much. ^^r. Hyde. 
Mr. HuNGATE. Mr. Cutler, in your judgment, would it be possible in 

a statute establishing a provision for a Special Prosecutor to require 
confirmation by the Senate, or by the Senate and the House ? 

Mr. CUTLER. Of an Attorney General's appointee? 
Mr. HUNGATE. Yes. 
Mr. CUTLER. I have not thought about it. I suppose this raises a con- 

stitutional issue, but I have no doubt you could get to the same place, 
Mr. Chairman, by requiring that he report to the Senate and House 
Judiciary Committees, and perhaps wait a certain number of days be- 
fore he made the appointment. 

Mr. HUNGATE. That the Attorney General report the person? 
Mr. CUTLER. That he sees the need to appoint somebody, to disqualifj' 

himself, and to put either the deputy in charge, or some new special 
assistant he is appointing for that purpose. 

Or he might very well—as I thmk he does want to do—institution- 
alize the problem by creating this Office of Government Crimes, which 
he would supervise in most cases, but from the supervision of which 
he might disqualify himself where there was truly a partisan political 
conflict of interest. 

Mr. HUNGATE. Now, I am not sure I accept your disclaimer of prom- 
inence, Mr. Cutler, you are well known and respected. It has been 
voi-y helpful for the subcommittee to have you here. 

Mr. CUTI-ER. Thank you, sir. On this subject you would be very well 
advised to heed Professor Cox and Mr. Doar, in addition to myself. 

Mr. HUNGATE. Thank you for your help. 
We have statements from our colleaffues. John Heinz and Bella 

Abzue submitted for the record, and a letter from Senator Tom Eagle- 
ton. If there is no objection, we will place them in the record at this 
point. 

[The statements of Hon. John Heinz and Hon. Bella Abzug, and 
a letter from Senator Tom Eagleton follow:] 

STATEMENT OF HON. H. JOHN HEINZ III, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF PENNSYLVANIA 

Mr. Chairman, over the course of the last several years, and particularly In the 
llfiht of recent events, the American people have become Increasingly alarmed and 
outraged over the reported abuses. Improprieties and conflicts of interests among 
members of the Executive Branch, Congress and their employees. 
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This Is why I am pleased that the Senate version of the Special Prosecutor leg- 
islation grants the liolder of that office the authority to investigate and prosecute 
senior level employees of all three liranches of our Government. This ijower is 
certainly needed, but it may not go far enough, (wrtlcularly in the case of Con- 
gress. We are holders of a K|)ecial trust, the Government officials in most frequent 
and direct contact with the American people. I believe this special trust demands 
special efforts to safeguard the conUdence of our citizens in Congress. I believe 
we need a watchdog to monitor solely the activities of Congress and to help restore 
the public trust whioli has been so sorely lacking of late. 

The allegations concerning the payroll abuses and the improprieties of Con- 
gressmen have subjected Members and employees of this body to unparalleled at- 
tack and cynicism. We presumably have been elected to uphold the public trust, 
yet there Is virtually no group In this country trusted less than our own. 

Our system of government is based upon respect for law and the democratic 
process. How can we expect our society of laws to stand when some of our most 
prominent lawmakers are also our most flagrant lawbreakers? The people of 
this country have the right to expect that Congressmen who establish a high 
standard of public morality also meet the same high standard for private con- 
duct as w^ell. It is essential that we take immediate steps to restore public 
confidence. 

The best means of achieving this restoration is through the creation of a 
totally Indeijendent and impartial office to investigate alleged violations of 
ethical standards by Members of Congress and their employees. I have proposed 
legislation declaring it to be the sense of Congress that there shall be created an 
Office of Independent Auditor within the GAO with the power to fully investi- 
gate and publicly report facts and recommendations concerning alleged viola- 
tions of ethical codes by Members of Congress and their employees. 

While supporting the concept of a Siieclal Prosecutor, I believe the unique 
nature of Congress in the public's perception requires a si)ecial office to help 
establish and maintain complete trust and confidence in our activities. An Inde- 
pendent Auditor can effectively restore public confidence in the integrity of 
Congress, and in the willingness of Its members to act quickly to Insure that the 
high ethical standards of conduct which we have adopted are maintained. 

I hope that my legislation will receive the serious consideration and support 
of the members of the Committee. 

STATEMENT OF HON, BELI^ S. ABZUO, A REPRESENTATIVE IN CONORESS FBOM THE 
STATK or NEW YORK 

Mr. Chairman and Members of the Subcommittee, I regret that prior commit- 
ments prevent me from appearing before you this morning. I think that the bills 
before you represent one of the mo.'»t Important issues that we in the Congress 
will consider this year and I wish to offer a few observations and suggestions 
regarding them. 

The single most important motivation behind the proposals for a special prose- 
cutor is the Watergate affair, followed by the recent revelations of gross abuses 
by our intelligence agencies. In both instances, the Department of Justice proved 
unwilling and unable to carry out Its prosecutorial functions under the Constitu- 
tion and the laws. 

In the case of Watergate—fortunately for the republic—a special prosecutor 
was appointed and, together with your full committee, the Ervin Committee in 
the other body, did the Job that the Justice Department did not do. 

In the case of the intelligence abuses, we have not been so fortunate. Despite 
the oft-repeated claims of the Department of Justice that various abuses are 
"under investigation", the statutes of limitations run out one by one without 
any prosecutions being brought. 

I think that the need for a special prosecutor is plain. The questions that 
remain to be answered Involve his or her appointment, powers, protections, and 
so forth. 

1. / believe that a permanent npccial progeeutor should be appointed to investi- 
gate and prosecute high federal offlciaU.—The prosecutor should be appointed 
by the President with the advice and consent of the .Senate, rather than by the 
judiciary as snggesteil by the Hungate bill now before you. First, the President 
and Members of the Senate are dltectly accountable to the public at election time 
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while the Federal judges are appointed for life. Second, the fact that approval by 
both the President and Senate would be necessary would serve as a check on 
each other as to the quality and stature of the appointee. 

2. The term should he limited to three years with a provision for reappointment 
to another three-year term.—A three-year term would avoid the abuse of power 
Inherent in the office of a special prosecutor who is largely immune from the 
accountability that prosecutors and other public officials constantly face. Al- 
tbough the Senate bill, S. 495, expressly prohibits reappointment after three 
years, I would not be averse to a single reappointment of another three years, 
subject to Senate conlirniation, in order to allow the prosecutor the time which 
I believe may realistically be necessary, to conduct in-depth investigations and 
to complete prosecutions. 

3. The special proseoutor should net be subjeot to removal by the President 
cscept for extraordinary improprieties.—I would prefer that such a removal be 
subject to the approval of both Houses of Congress, or at least of the Senate, but 
there are serious questions as to the constitutionality of such a procedure. I am 
inclined to go along with the Senate bill, S. 495. which provides that the removal 
of the special prosecutor is subject to review in the U.S. District Court for the 
District of Columbia. When Special Prosecutor Archibald Cox was discharged in 
the '"Saturday Night Massacre" in October 1973, I joined with several other 
plaintiffs in a lawsuit challenging the removal. The District Court held that I 
had standing to bring the action and that the discharge had been illegal. I think 
that we should err on the side of safety by providing for judicial review expressly 
according standing to Members of Congress. It goes without saying that the 
special prosecutor, as a member of the executive branch, would be subject to 
Impeachment in the normal manner, 

4. The tSpecial Prosecutor should be authorized to request funding directly 
from Congress rather than having to go through 0MB or the Justice Department. 

5. Congressional Legal Counsel is needed.—Title II of S. 495 provides for tlie 
establishment of a Congressional Legal Counsel, whose duties would Include 
defending lawsuits against Congress or Its Members in their official capacity and 
bringing court actions to enforce congressional .subpoenas. I am generally in 
favor of the establishment of such an office. I regret that it Is not provided for in 
any of the House bills before you and hope that you will decide to Include In the 
legislation that you finally report. 

I do have one serious criticism of title II as passed by the Senate: the section 
providing for district court jurisdiction over actions to enforce congressional 
subpoenas expressly excludes subpoenas addressed to officers of the Executive 
branch. If history is any indication, these are precisely the kind of subpoenas for 
which judicial enforcement Is most needed, and the exception should be stricken 
from the bill. 

Title III of the Senate bill provides for financial disclosure for high officials of 
all three branches of the Federal government. While I realize that there may be 
legitimate privacy questions Involved here, I have concluded that the special 
nature of the positions In question requires that there be disclosure. Accordingly. 
I hope that you will Include such provisions in your reported bill. 

6. A separate temporary special prosecutor should be appointed as icell to 
investigate and prosecute Federal crimes committed by any Federal employee or 
agent arising out of intelligence or coimterintelligencc activities.—There is now 
Irrefutable and overwhelming evidence that over a long period of time senior 
officers of the intelligence agencies of our government were Involved in activities 
which violated statutory law and the constitutional rights of American citizens. 
At the same time, however, the relationship between the intelligence and law 
enforcement agencies of the Federal government has raised serious questions 
conceniiug the ability and the desire of the Deoartment of Justice to impar- 
tially investigate such crimes. The 20-year agreement between the Justice De- 
partment and the CIA In which Justice agreed to allow the CIA to police Itself 
Is but one example of the complicity between the agencies brought out in hear- 
ings before my subcommittee on Government Information and Individual Rights. 

Finally, the appointments to the office of special prosecutor should be made 
without consideration as to race, color, religion, national origin, sex or marital 
status. 
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r.S. SENATE. 
WMhingtoH, B.C., September i, 1916. 

Hon. WILLIAM HUNOATE, 
U.S. Houte of Representatives, 
Washington, B.C. 

DEAR MR. CHAIRMAN : I am writing to express my opposition to particular pro- 
visions of S. 495, the Waterpate Reorganization and Reform Act of 1976, which 
pa.sse(i the Senate on July 21 and is now pending before your subcommittee. 

The bill does contain provisions that can pro|)erly be called reforms—complete 
public financial disclosure by federal elected officials and high-level employees, 
and establLshnient of a new Office of Government Crimes in the Jmrtice Depart- 
ment fit this category—but I believe that the measure's centerpiece, the creation 
of an indeijendent. permanent office of special prosecutor within the Eiecntlve 
Branch, is likely to make more mischief than progress. The broad range of 
prosecutorial authority conferred ujwn the special prosecutor by the bill, taken 
together with the near-immunity from removal during his three-year term create 
an extraordinary iwtential for the abuse of power. It violates the traditional 
principle of our government that those exercising the vast ix)wers conferred on 
the public prosecutor must be accountable in some fashion to the people or the 
people's representatives. 

When S. 495 was being developed by the Senate Government Operations Com- 
mittee, there was testimony from a number of Individuals with first-hand experi- 
ence in Investigation of the Watergate scandals and the operations of the Special 
Prosecutor's Office created to prosecute offenses arising out of Watergate. While 
the witnesses were not unanimous on this score, there was a substantial body 
of opinion that opi)osed the establishment of a jiermanent special prosecutor, 
including two of the men who held the post of Watergate Special Prosecutor, 
Leon Jaworski and Harry S. Ruth, Jr. Further, It should be noted that Archibald 
Cox is categorically oppo.sed to the creation of a i)ernianent special prosecutor. 

Ruth, the incumbent at the time of the committee hearings on this bill, said: 
"As special prosecutor now, I take directions from no one, I report directly on 
ongoing investigations to no one, and I could easily abuse my power with little 
chance of detection." 

Samuel Dash, the Georgetown University law professor who served as chief 
counsel to the Senate Watergate Committee, said ". . . the bill gives too much 
discretionary power to the public attornej-." The American Bar Association took 
a position against the creation of an office of special pro.secutor on a permanent 
basis. 

These were some of the reasons that led the committee to decide against the 
creation of a permanent special prosecutor's office, in favor of a temporary spe- 
cial prosecutor to be appointed whenever circumstances .so required. While the 
appointment machinery eml)odied in the committee bill was somewhat cumber- 
some and Involved the Court of Appeals in the process in a manner that verged 
on violation of the separation of powers principle, it had the great virtue of pro- 
viding for the temporary appointment of an Individual to prosecute a distinct 
case or group of cases. 

As you may know, after debate on the bill had begun on the Senate floor, the 
Administration changed its position and agreed to the enactment of legislation 
establishing a special prosecutor's office. An unprinted amendment which changed 
the office from a temporary to a permanent one was offered and adopted by a 
voice vote. Thereafter, the bill as amended was passed by an overwhelming vote. 
From the tenor of their comments It is clear that a number of Senators were 
under the impression that the bill as passed was essentially the same as that 
developed by the committee. Certainly that was my belief. 

Mr. Chairman, the office of Permanent Special Prosecutor, created in S. 495, 
is an invitation to an unprincipled officeholder to advance his political career 
without any of the traditional checks that we have emplo.ved on the arbitrarv 
exerci.se of prosecutorial powers. Even for the most principled individual, the 
roving commission given htm, combined with the public expectation that some 
actions will be taken during his three-year term, virtually compel him to seek 
indictments and undertake prosecutions even though they be in the most mar- 
ginal cases or cases in which the ordinary processes of the law can properly be 
exercised. 

I urge that your subcommittee reject the Senate version of Title I and replace 
It with provisions similar to those contained in the Senate Committee bill. Per- 
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haps the best comment on the risk that accompanied legislation of this kind was 
made in the final report of the Watergate Special Prosecutor as follows: 

"Men with unchecked power and unchallenged trust too often come to believe 
that their own perceptions of priorities and the common good coincide with the 
national will. There is no reason to believe that, in the long run, an independent 
special prosecutor's office would be immune from the rigidity that comes over 
most organizations after the initial period." 

Yours very truly, 
THOMAS F. EAQLETON, 

U.S.   Senator. 

Mr. HrxGATE. Our final witness for today is Sanford Watznian, ad- 
ministrative as-sistant to Confjfressinan James V. Stanton. AVould 
you please come forward and have a seat, Mr. Watzman? 

You have a prepared statement, and unless there is objection, it will 
be made part of the record at this point. 

[The statement of Sanford Watznian follows:] 

STATEMENT OP 8ASFX)RD WATZMAN, ADMINISTRATIVE ASSISTANT TO HON. .TAMES V. 
STANTON 

Mr. Chairman, I deeply appreciate your affording me an opiwrtunity to api)ear 
here today. Before the Watergate incident occurred, 1 had become interested in 
the matter that is now l)efore this Subcommittee—whether we can establish in 
the federal government some institutional mechanism to assure the American 
Ijeopie appropriate action will be taken against executive, legislative and judicial 
officials who violate the public trust. 

I became interested when I was an investigative reporter and Washington 
correspondent for the Cleveland Plain Dealer, and I wrote a book which concluded 
with some suggestions for dealing with this problem. Respectfully, 1 submit that 
these proposals might be helpful today to your Subcommittee, which is considering 
whether there ought to be a "Watergate" prosecutor in the Justice De- 
partment and, if so, how that office ought to be structured and how much author- 
ity the incumbent should have. I happen to believe, Mr. Chairman, it is possible 
to take a different route to the goal all of us are seeking—that we can adopt 
a strategy giving us most of the benefits of an independent prosecutor while avoid- 
ing many of the pitfalls that are inherent in the proposals already before you. 

It is proper to ask first, I suppose, whether it is advisable for the Congress to 
take any action at all. Given the nature of human beings and of government, 
won't there always be a Watergate somewhere on the horizon, and—as a prac- 
tical matter—can we really avert the more frequent mlni-Watergates that hl.s- 
torically have been part of our day-to-day political environment? And, besides, 
do we not have a system that has already proved itself to be self-cleansing? 
Have we not deposed both a President and a Vice President, and a few years 
earlier, a Justice of the Supreme Court—and, more recently, certain leaders of 
this Congre.ss? 

Thp.se of course are leading questions, and I think it behooves us to be careful. 
For the indicated answers, however valid, simply are not going to be acceptable 
to the American people. Americans never have adhered to the proposition that 
official wrongdoing is inevitaWe—that they are indeed fortunate when it is held 
to .some putative irreducible minimum. If in every generation the media keep 
erupting with stories about government scandals, obviously this is because Amer- 
icans continue to care; they think something ought to be done about the wrong- 
doing. In fact, they have been conditioned to believe it is possible to enact laws 
forcing public olficials into an ethical straitjacket. 

The conditioning stems from the admiration we hold for our Founding Fathers. 
We have been taught that they were not fw.ls. As historian Richard Hofstadter 
put it: "To them, a human being was an atom of self-interest. They did not be- 
lieve in man, but they did Iwlieve in the ixiwer of a good political constitution to 
control him." The men who prompted the most worry, of course, were those who 
were about to be granted powers over the rest of us. So a good nontrusting Con- 
stitution was adopted, with checks and balances and a separation of powers. But 
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if, even then, we have l)econie i)reoccupied over these last 200>ears with adding 
Htm more t-untrolH, tbiH is because our education has prof^rammed us to ?o OD 
with the tasic—not to be satlsfled with aiow progress, tiowever steady it might 
be. 

Rather, we continue to talce our cue—and our goal—from that passage in the 
Federalist Papers which states: "The aim of every political constitution is. or 
ought to l>e, first to obtain for rulers men who jtossess the most wisdom to 
discern, and most virtue to pursue, the common good of society; and in the 
next place, to take the most effectual precautions for keeping them virtuous 
whilst they continue to hold their public trust." All of this was summed up by 
Mr. Dooley, Finley Peter Dunne's political commentator, when he said: '-Trtist 
everyone—but cut the cards." 

I submit, Mr. Chairman, that as I see it there is an overriding reason why 
this task still remains to be completed after 200 years. It is this: Contrary to 
the spirit of our Constitution, we have settled into a rut where in every decade 
we deal only reactlvely with incidents of malfeasance. If and when we are 
finally moved to lift a finger we keep putting it in the dike. We have never 
seized the problem with both hands, as it were, in an attempt to master it 
preemptively and comprehensively. In this area, and in my opinion for self- 
serving reasons, the government oflScials who say they are interested in reform 
march only to the border where they find a separation of powers—and then 
they declare there can be no crossing. 

The result is that a system of ethical surveillance has evolved which, by and 
large, finds each branch of the government looking after itself—drafting general 
rules of conduct for its personnel and then deciding when to enforce or not to 
enforce them. This has brought us not only disparity between the branches 
but Internal disorder as well as in all three. 

In the Judiciary, confilct-of-interest rules are promulgated by a Judicial Con- 
ference with dubious enforcement powers; some judges of the lower courts 
reject its authority, and the Conference Itself acknowledges it has no jurisdic- 
tion over the nine justices of the Supreme Court. In the Congress, there is one 
code for the Senate and another for the House, with no ongoing program in 
either chamber to verify the completeness or accuracy of Members' disclosure 
statements. In the executive branch, the situation has not changed much since 
a detailed study In 1960 concluded: "Regardless of the administration in office, 
the Presidency has not provided central leadership for the executive branch 
as a whole. . . . Administration of conflict-of-interest restraints can be ob- 
served only on a fragmented basis—department by department, agency by 
agency." 

No wonder the citizen loses patience. Mr. Chairman, no wonder there is a 
growing distrust of government. For however we might differentiate ourselves 
here In Washington, we of the three branches are seen by the people as part 
of a single government establishment, resting on a single tax base. For their 
money, it is about time that the people were provided with a cop on the beat 
in Washington—some anti-corruption machinery in the government that Is free 
wheeling, having no place In the driver's seat for the politicians who are being 
policed. 

But where would we put this enforcement unit? Certainly not in the Congress 
or the coiirts, which are not In the enforcement business; not equipped to take 
on this responsibility; and not. In any event, structured to speak with one 
authoritative voice because each judge, each Senator and each Congressman 
Is—and ought to be—a sovereign Individual. Nor is it advisable, as I see it, to 
vest the enforcement power in an independent board or commission—or in a 
special office such as that of the Comptroller General—because these are bureau- 
cratic entitles with no great visibility, no popular con.stituency and therefore 
lacking public confidence and support. 

Obviously, then, this is an operation that should be established in the execu- 
tive branch of government, and to do so would of course preserve and follow 
the lines of authority set forth in the Constitution. But now we come to the 
question: Where In the executive branch? The only appropriate agency, at first 
glance, appears to be the Justice Department. Here we have two choices. We 
could entrust the task to a separate government crimes division reporting 
directly to the Attorney General, or we could rely on an autonomous figure— 
a si)eclal Watergate-type prosecutor. 

The first alternative has, for openers, the advantage of tampering the lea.st 
with an existing system which ijeriodically puts officials out of office—and some- 
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times in jail, to boot—without disrupting our form of government. Another 
advantage is that it keeps responsibility where it belongs, putting pressure on 
the Attorney General, and ultimately the President, to perform their Constitu- 
tional duties. The salutary effect of all this on Justice Department morale 
perhaps should not be underestimated. Yet the weakness of the status quo. 
beyond which this approach hardly takes us, is evident. To say it did not spare 
us Watergate is to understate the case against it; neither has it spared us the 
lesser but recurring .scandals that have plagued us throughout our history. In 
our political world it is a fact of life that the work of the Justice Department, 
from time to time, is subverted when someone under investigation is able to 
reach an influential o£Bcial—perhaps, but not necessarily, the President himself. 
In any event this strategy does not help us out of the predicament we started 
with: How can the President really convince the people that self-monitoring 
will guarantee his own good behavior? Or tliat of his apiwintecs In the execu- 
tive branch ? Or of his friends In the courts or in the Congress—personages who 
gate-type prosecutor seems to overcome these difficulties. After all, during 
can make or break a President's programs? 

The second alternative of surrendering all responsibility to a special Water- 
gate-type prosecutor seems to overcome these difficulties. After all, during 
Watergate it worked. What better justification do we need for keeping an 
independent pro.secutor in the line-upV Would it not be ill-advised at this time, 
in view of the exceedingly skeptical mood of the electorate, to bench the prosecu- 
tor, and to try to justify this with a declaration that probity in officialdom is 
back to "normal"? 

I submit, Mr. Chairman, that we certainly ought to bench the special prosecu- 
tor, but that there are valid and more credible reasons for doing so. Among 
these reasons, three stand out. 

First, instead of making it clear to the American people where the buck stops 
(President Truman took pride in advertising that it stopped on his desk), 
establishing an office of independent prosecutor would cause the buck to be 
passed back and forth—or to stop short of the White House. I doubt that we 
would want to allow our chief enforcement officer the political luxury, when it 
suits him, of ducking the responsibility we have vested in him. Confusion would 
arise as to who Is really responsible—the see-no-evil, hear-no-evU President or 
the special prosecutor who, while appointed by the President, operates autono- 
mously on a turf where the boundaries cannot be precisely defined. 

Second, the prosecutor at times might have to pay too dearly for his putative 
independence if he pushes it too far. He could be denied the full cooperation 
of the expert, well-staffed enforcement agencies that form part of the Presi- 
dent's administration. This foot-dragging by other officials would not always 
be provable by the prosecutor or even visible to him, let alone to the people. 
But be might suspect it, and then be tempted to make a quiet accommodation 
rather than bear the public sting of losing his case. As to any open clash with 
the President or chieftains in the Congress, the prosecutor would have to start 
with the handicap of having no popular constituency. The voters might not 
side wltli him l)ecause they do not really know him. They could be persuaded 
by the politicians to whom they entrusted their vote that he was acting in his 
own interest rather than in the public interest. A determined prosecutor would 
then have to reach for his ultimate weapon—the threat to resign. But martyr- 
dom might not become him or his cause as it did Archibald Cox. It was strictly 
the uncommon notoriety of Watergate that (innlly produced a victory for Cox. 
Yet. Mr. Chairman, we ought not to be worrying just about the Watergates; 
our primary concern should be day-to-day honesty in government. Battles have 
to be fought regularly inside the bureaucracy, where entrenched officials have 
the advantage. In these ever-recurring, convoluted little wars the special 
prosecutor would constantly be forced to play David against the governmental 
Goliath. Siich odds. Mr. Chairman, will ultimately wear a David down. 

Third, we ought to be wary of any prosecutor so resourceful and strong that 
he overcomes such odds. His success would be no gxmrantee of his virtue. This 
official, to the extent that he is truly Independent, would be operating outside 
the constraints that normally bind other appointees. Though no one had elected 
him. he could become a power in his own right. And a menacing one at that. 
If he is a zealot, he could discover trivial misbehavior and launch "crusades" 
that disrupt the legitimate business of government agencies. 

If he is a charlatan, he could embark on McCnrthyite persecution of wholly 
dedicated public servants. If he is politically ambitious he could become a free- 
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wheeling rival to the President In his own house. And if he is venal, he could 
use confidential information to blackmail public officials. We had no such prob- 
lems with Cox or Leon Jaworski or Henry Ruth. But the point is that they 
themselves, not knowing who their succe.ssor might be, have warned us to b* 
alert. These men, who ought to know, would feel more comfortable if a sj)ecial 
prosecutor were weighted down with some of the same checks and balances that 
keep other officials in line. Yet to put a leash on an independent prosecutor would 
seem to destroy his raison d'etre. 

So we come to an apparent dilemma, Mr. Chairman. If we agree that a new 
institutional arrangement is needed to restore and sustain public trust in our 
federal officials; if we must reject ail governmental entities except the executive 
branch as the locus for this iiowerful new instrumentality: if we contemplate 
putting it in the Justice Department but then conclude that simply fitting such 
a unit into the existing structure there would prove ineffectual; if we ponder 
the establishment thereof a special and autonomous prosecuting office, only to 
hold back becau.se doing so would blur lines of responsibility, or because this 
strategy would seem to promise more than it could deliver, or because we fear 
that we might create a Frankenstein monster—then what possibility remains? 

In my opinion. Mr. Chairman, what remains is the best possible arrangement 
we could devise. It is innovative, but it requires no drastic overhaul of our gov- 
ernment. It is in accord with the Constituti'in. and therefore it need not bring 
into play the slow, cumbersome process of amending it. It is likely to work, 
because it is based on the same premises about human nature and intragovem- 
mental relationships that have accorded longevity to our Constitution. 

My proposal, Mr. Chairman—and, with your leave, I will need a while longer 
to explain it—is to establish a federal board of ethics at the White House level, 
and to put the President in charge of the board as its chairman. He could of 
course function through a surrogate, but the latter would act in the name of the 
President. 

The interaction between the President and the board, and the separate and 
shared responsibilities of each of them, would be such as to afford us maximum 
assurance that they could accomplish their mission—without any abuses of 
power—while operating at the highest level of visibility. The voters, looking on, 
would be witnesses to the fact that they finally do have a couple of tough cops on 
the beat and, furthermore, that the two cops are watching each other. 

Why should the President be in charge V Our first answer must be that, in any 
enforcement operation under our Constitution, he already is—and ought to be. 
Normally, this responsibility is delegated to an agency such as the Justice 
Department, but we have already reviewed what Is likely to come of this. The 
Issue of governmental integrity is so important to the American people that it 
would please them, for a change, to have the responsibility for it elevated to the 
White House level. Moreover, with the board exercising oversight with respect 
to the President's jieers in the legislative and judicial branches, nothing less 
than a Presidential presence on it would seem to be appropriate. 

Is there, after all, anyone el.se in our federal government big enough to take 
on this job? As Woodrow Wilson said of the Chief Executive: "His is the only 
national voice in affairs His position takes the imagination of the country. 
He is the representative of no constituency, but of the whole people. When he 
speaks in his true character, he speaks for no special interest." 

Moreover, is there anyone else who is accountable to all the voters? Or anyone 
in government who is better known—or more closely watched? If the President 
were to be given this assignment by law, it would become politically impossible 
for him to make light of it. His performance in this one area could well become 
the measure of his Pre.sidency. 

It is through the mechanLsm of the board that the President could act on his 
own initiative or be prodded into acting: or restrained from acting, when his 
motivation might be self-aggrandizement. Watergate has alerted us to two 
I>erils stemming from a President's direct involvement in law enforcement. First, 
without really wanting to act, he might pretend to do so. by creating a distrac- 
tion (the John Dean "investigation"). Second, he might use his powers to thwart 
justice by covering up for himself or others (.John Mitchell, H. R. Haldeman, 
.John Khrlichman). or by misusing a governmental agency he controls (the CIA. 
the (IRS). But under the proposal I present here, Mr. Chairman, the President 
would be a Siamese twin of a board who.se members could tne him in the opposite 
direction. His being conjoined with the board means that the members would be 
looking over his shoulder, tending to inhibit any malfeasance by him. For com- 
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fort's sake, the President would quickly learn that, first, he must march, and 
second, that this would be i>ainful unless he were in step with the board. 

The board would be an independent body divorced from the rest of the execu- 
tive bureaucracy. Its members—two Democrats and two Republicans—would be 
appointed by the President with the advice and consent of the Senate. As a 
guarantee of their independence, the board members would need lifetime appoint- 
ments, in the manner of the federal judiciary. A member appointed to a fixed 
term could be confronted with the need to make a particularly sensitive decision 
on the brink of the expiration of his term; he might then vote—or be suspected 
of voting—in a way to best assure reappolntment by the President. In exchange 
for indefinite terms that could be ended only by impeachment, the board mem- 
bers would be disqualified from ever holding another office should they step 
down. This would prevent the board from being used as a launching pad by 
members with political ambitions. And it would assure the public of the integrity 
of board decisions. 

Since most board members would survive a President who appointed them 
and since, in any event, he could not oust them, we could be confident that the 
White House connection would not compromise their independence. With no 
stake in any program administered by the executive branch, and sharing none 
of the Institutional or personal loyalties that develop in the bureaucratic prin- 
cipalities, the board members would have no reason to gloss over an incident 
merely to protect an ofiBcial, his agency or its mission. Having no concern, either, 
about who is elected or re-elected to the Congress, the board need not feel 
Inhibited about taking on a member of the House or Senate. And having no role 
in the selection of judges, the board would have no reason to indulge those 
who betrayed that office. 

We could take steps to preclude either the President, acting alone, or his two 
party members, acting with him, from manipulating the board for partisan ends. 
First, we could require that at least four members constitute a quorum. Second, 
we could stipulate that the President could vote only to join in a unanimous 
decision of the board or to break a tie. Should it ever become necessary for him 
to cast a tie-breaking vote, maximum public attention would be focused on him 
and he would have to answer convincingly for his action. But it is evident that 
in most cases he would wield little control becau.se he would not be participating 
in board actions as a voting member. Yet the board would have the clout that 
comes from functioning in his name, and the President would be under an obliga- 
tion, too, to exercise leadership. 

A McCarthyite board need not be feared. Extremist action could not be 
mounte<l l)y one aberrant member; he would need the concurrence of his col- 
leagues. Besides, we could expect the President to exercise a restraining Influ- 
ence, if it came to that. Also, the courts would be watching from a distance and 
Congress could disestablish any such board, writing it off as an unsuccessful 
experiment in ethical enforcement. 

To needle the President, as required, the board would have the power of 
subpoena and authority to conduct public hearings. But we ought not to over- 
look the fact that a well-motivated President might actually welcome the help 
of the board. An observer of presidents has noted that bureaucrats chronically 
fall to report anything to their superiors that might reflect badly on their 
agencies or the programs they administer. He concluded: "A President doesn't 
get much straight talk from his subordinates." 

However, the board—by maintaining Its distance from all three branches— 
would be strategically situated to receive information on a confidential basis. 
Civil servants would not have to worry that their tip about an agency would 
reach the boss himself; they could feel confident that their Information would 
be Investigated, rather than brushed aside. In fact, there could develop a sym- 
biotic relationship between the President and the board. The board would need 
the President to enforce its decisions ; the President would need the board to feed 
him information. The board would have the advantage of being on the White 
House stage, while the President could retreat behind the board when his friends 
or allies are under assault. 

No such board could operate without a large staff—its own built-in bureauc- 
racy. But because I believe that the people need another agency like they need 
more corruption, I propose that In establishing the board we disestablish the 
Federal Elections CommLssion, which even today Is not known to the average 
American, and where the leadership lacks a popular following. The board would 
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necessarily operate anyway on the Commission's turf. In addition, we could re- 
duce tlie size of some other povernmental entities—such as the Civii Service 
Commission—to the extent that we ciiuse them to cede to the board some of their 
authority. As the central clearinghouse for ethical concerns in tlie government, 
the board could worli with Congress in helping to anticipate and solve problems, 
B'or instance, it could recommend a single standard as to what constitutes a 
conflict of Interest, applicalile to all three branches. I submit, Mr. Chairman, that 
the taxpayers would not liegrudge payment for this tyjie of service. 

Thank you Mr. Chairman, I would l)e happy to answer any questions you 
might have—orally now, or later in writing. It has been a pleasure to appear 
i)efore this distinguished panel. 

TESTIMONY OF SANFORD WATZMAN, ADMINISTRATIVE 
ASSISTANT TO HON. JAMES V. STANTON 

Mr. WATZMAN. Mf. Chuinnan, tliaiik yoti. My name is Sanford 
Watzinan. I am the ailministiative a.ssistaiit to Congressman James 
V. Stanton at 103 in the Cannon Building, here in the House of 
Representatives. 

Mr. Chairman, I deeply appreciate your affording me an oppor- 
tunity to appear here today. Before the Watergate incident occurred, 
I liad become interested in the matter that is now before the subcom- 
mittee—whether we can establish in the P'ederal Government some 
institutional mechanism to assure the American people appropriate 
action will be taken against executive, legislative, and judicial officials 
who violate the public trust. 

I became interested when I was an investigative reporter and Wash- 
ington correspondent for the Cleveland Plain Dealer, and I wrote a 
book which concluded with some suggestions for dealing with this 
problem. Respectfully, I submit that these proposals might be helpful 
today to your subcommittee, which is considering whether there ought 
to be a Watergate prosecutor in the Justice Department and, if so, 
how that office ought to be structured and how much authority the 
incumbent should have. I happen to believe, Mr. Chairman, it is pos- 
sible to take a different route to the goal all of us are seeking—that we 
can adopt a strategy giving us most of the Ix'nefits of an independent 
prosecutor while avoiding many of the pitfalls that are inherent in 
the proposals already before you. 

It is proper to ask first, I suppose, whether it is advisable for the 
Congre.ss to take any action at all. Given the nature of human beings 
and of government, won't there always be a Watergate somewhere on 
the horizon, and—as a practical matter—can we really avert the more 
frequent mini-Watergates that historically have been part of our day- 
to-day political environment? And, besides, do we not have a system 
that has already proved itself to be self-cleansin.<r? Have we not de- 
posed both a President and a Vice Pre.sident, and a few years earlier, 
a Justice of the Supreme Court—and. more recently, certain leaders of 
this Congress ? 

The.se, of course, are leading questions, and I think it behooves ns to 
be careful. For the indicated answers, however valid, simply are not 
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going to be acceptable to the American people. Americans never have 
adhered to the proposition that official wrongdoing is inevitable—that 
they arc indeed fortunate when it is held to some putative irreducible 
minimum. If in every generation the media keep erupting with stories 
about Government scandals, obviously this is because Americans con- 
tinue to care; they think something ought to be done about the wrong- 
doing. In fact, they have been conditioned to believe it is possible to 
enact laws forcing public officials into an ethical straitjacket. 

The conditioning stems from the admiration we hold for our Found- 
ing Fathers. We have been taught that they were not fools. As his- 
torian Richard Hofstadter put it: "To them, a human being was an 
atom of self-interest. They did not believe in man, but they did believe 
in the power of a good political constitution to control him." 

The men who prompted the most worry, of course, were those who 
were about to be granted powers over the rest of us. So, a good non- 
trusting Constitution was adopted, with checks and balances and a 
separation of powers. But if, even then, we have become preoccupied 
over these last 200 years with adding still more controls, this is because 
our education has jirogramed us to go on with the task—not to be satis- 
fied with slow progress, however steady it might be. Rather, we con- 
tinue to take our cue—and our goal—from that passage in the Feder- 
alist papers which states: 

The aim of every political constitution is, or ought to be, first to obtain for 
rulers men who possess the most wisdom to discern, and most virtue to pursue, 
the common good of soclet.v; and in the next place, to take the most effectual 
precautions for keeping them virtuous whilst they continue to hold their public 
trust. 

I submit, Mr. Chairman, that as I see it there is an overriding reason 
why this task still remains to be completed after 200 years. It is this: 
Contrary to the spirit of our Constitution, we have settled into a rut 
where in every decade we deal only reactively with incidents of mal- 
feasance. If and when we are finally moved to lift a finger, we keep 
putting it in the dike. We have never seized the problem with botn 
hands, as it were, in an attempt to master it preemptively and compre- 
hensively. In this area, and in my opinion for self-serving reasons, 
the Government officials who say tney are interested in reform march 
only to the border where they find a separation of powers—and then 
they declare there can be no crossing. 

The result is that a system of ethical surveillance has evolved which, 
by and large, finds each branch of the Government looking after it- 
self—drafting general rules of conduct for its personnel and then 
deciding when to enforce or not to enforce them. This has brought us 
not only disparity between the branches, but internal disorder as well 
in all three. In the iudiciary conflict-of-interest rules are promulgated 
by a judicial conference with dubious enforcement powers; some 
judges of the lower courts reject its authority, and the conference 
itself acknowledges it has no jurisdiction over the Supreme Court. 
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Mr. HuNOATE. That is the second call on the quorum, so, we will 
have to recess, and then we will conclude this as soon as we can return 
from the (luoruin. 

[Whereupon, a short recess was taken.] 
Mr. HcNOATE. The subconunittee will resume. We will shortly be 

joined by Mr. Hyde again. If you will, you may resume reading your 
prepared statement, sir. 

Mr. WATZMAN. Thank you. Mr. Chairman. 
In the judiciary conflict-of-interest rules are promulgated by a 

judicial conference with dubious enforcement powers; some judges of 
the lower courts reject its authority, and the conference itself acknowl- 
edges it has no jurisdiction over the Supreme Court. 

In the Congress, there is one code for the Senate and another for the 
House, with no ongoing program in either Chamber to verify the 
completeness or accuracy of Members' disclosure statements. 

In the executive branch, the situation hsis not changed much since 
a detailed study in 1960 concluded: "Regardless of the administra- 
tion in office, the Presidency has not provided central leadership for 
the executive branch as a whole—administration of conflict-of-interest 
restraints can be observed only on a fragmented basis—department 
by department, agency by agency." 

No wonder the citizen loses patience, Mr. Chairman. No wonder 
there is a growing distrust of Government. For however we might 
differentiate ourselves here in Washington, we of the three branches 
are seen by the people as part of a single govenunental establishment, 
resting on a single tax base. For their money, it is about time that the 
people were provided with a cop on the beat in Washington—some 
anticorruption machinery in the Government that is freewheeling, 
having no place in the drivers seat for the politicians who are being 
policed. 

But where would we put this enforcement unit? Certainly not in the 
Congress or the courts, which are not in the enforcement business; not 
equipped to take on this responsibility; and not, in any event, struc- 
tured to speak with one authoritative voice because each judge, each 
Senator and each Congressman is—and ought to be—a sovereign in- 
dividual. Nor is it advisable, as I see it. to vest the enforcement power 
in an independent board or commission—or in a special office such as 
that of the Comptroller General—because these are bureaucratic en- 
tities with no great visibility, no popular constituency and therefore 
lacking public confidence and support. 

Obviously, then, this is an operation that should be established in 
the executive branch of Government, and to do so would of course 
preserve and follow the lines of authority set forth in the Constitu- 
tion. But now we come to the question: A\Tiero in the executive 
branch ? The only appropriate agency, at first glance, appears to be 
the Justice Department. Here we have two choices. We could entrust 
the task to a separate Government crimes division reporting directly 
to the Attorney General, or we could rely on an autonomous figure— 
a special Watergate-type prosecutor. 

The first alternative has. for openers, the advantage of tampering 
the least with an existing system which periodically puts officials out 
of office—and sometimes in jail, to boot—without disrupting our form 
of Government. Another advantage is that it keeps responsibility 
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where it belongs, putting pressure on the Attorney General, and ulti- 
mately the President, to perform their Constitutional duties. The 
salutary effect of all this on Justice Department morale perhaps should 
not be underestimated. Yet the weakness of the status quo, beyond 
which this approach hardly takes us, is evident. To say it did not 
spare us Watergate is to understate the case against it; neither has it 
spared us the lesser but recurring scandals that have plagued us 
throughout our history. In our political world it is a fact of life that 
the work of the Justice Department, from time to time, is subverted 
when someone under investigation is able to reach an influential offi- 
cial—perliaps, but not necessarily, the President himself. In any event 
this strategy does not help us out of the predicament we started with: 
How can the President really convince the people that self-monitor- 
ing will guarantee his own good behavior ? 

The second alternative of surrendering all responsibility to a special 
Watergate-type prosecutor seems to overcome these difficulties. After 
all, during Watergate it worked. What better justification do we need 
for keeping an independent prosecutor in the lineup ? Would it not be 
ill advised at this time, in view of the exceedingly skeptical mood of 
the electorate, to bench the prosecutor, and to try to justify this with 
a declaration that probity in officialdom is back to normal ? 

I submit, Mr. Chairman, that we certainly ought to bench the Spe- 
cial Prosecutor, but that there are valid and more credible reasons for 
doing so. Among these reasons, three stand out. 

First, instead of making it clear to the American people where the 
buck stops—President Truman, Mr. Chairman, of your great State, 
took pride in advertising that it stopped on his desk—establishing an 
office of independent prosecutor would cause the buck to be passed 
back and forth—or to stop short of the White House. I doubt that we 
would want to allow our chief enforcement officer the political luxury, 
when it suits him, of ducking the responsibility we have vested in him. 
Confusion would arise as to who is really responsible—the see-no-evil, 
hear-no-evil President or the Special Prosecutor who, while appointed 
by the President, operates autonomously on a turf where the bound- 
aries cannot be precisely defined. 

Second, the prosecutor at times might have to pay too dearly for 
his putative independence if he pushes it too far. He could be denied 
the full cooperation of the expert, well-staffed enforcement agencies 
and investigative agencies that form part of the President's 
administration. 

This foot-dragging by other officials would not always be provable 
by the prosecutor or even visible to him, let alone to the people. But 
he might suspect it, and then be tempted to make a quiet accommoda- 
tion rather than bear the public sting of losing his case. As to any 
open clash with the President or leaders in the Congress, the prosecu- 
tor would have to start with the handicap of having no popular con- 
stituency. The voters might not side with him because they do not 
really know him. They could be persuaded by the politicians to whom 
they entrusted their vote that he was acting in his own interest rather 
than in the public interest. 

A determined prosecutor would then have to reach for his ultimate 
weapon—the threat to resign. But martyrdom might not become him 
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crasades that disrupt the leeitiuiate business of Government agencies. 
If he is a rriarlaian. he cou.d embark on McCanhyite persecution of 
wholly de^Jicated public servants. If he i« politically ambitious he 
could become a free-wheeling rival to the President in his own house. 
And if he is venal, he could u:* confidential information to blackmail 
public officials. We had no such problem with Cox or Leon Jaworski 
or Henry Buth. But the point is that they themselves, not knowing 
who their fcucf.v!.sf>r nii^ht lie. have warned us to be alert. These men, 
who ought to know, would feel more comfortable if a special pros- 
ecutor were weighted down with some of the same checks and balances 
that keep other officials in line. Yet. to put a leash on an independent 
prr>?iw;utor would seem to destroy his reason for being. 

.Srj, we come to an apparent dilemma. Mr. Chairman. If we agree 
tliat a new institutional arrangement is needed to restore and sustain 
public trust in our Federal officials: if we must reject all governmental 
entities except the executive branch as the locus for this powerful 
new inhtnmientality: if we contemplate putting it in the Justice De- 
imrtmcmt but then conclude that simply fitting such a unit into the 
cxinting structure there would prove ineffectual: if we ponder the 
cHtabliMhment there of a si^ecial autonomous prosecuting office, only 
to hold back because doing so would blur lines of responsibility-, or 
because this xtrategy would seem to promise more than it could deliver. 
or Ix'xauw; we fear that we might create a Frankenstein monster—then 
what [MMHibility remains? 

In iriy opinion, .Mr. Chairman, what remains is the best possible 
ttrnuigi'tnciit we could deviw. It is innovative, but it requires no 
dniHlic overhaul of our Government. It is in accord with the Con- 
stitution, and therefore it need not bring into play the slow, cumber- 
Honie juoci'Hs of amending it. It is likely to work, in my opinion, be- 
(•.a.\m\ It is based on tiie same premises about human nature and inter- 
govenunental relationships that have accorded longevity to our Con- 
stitution. 

My proposal, Mr. Chairman, is to establish a Federal board of ethics 
at tiic White House level, aiul to put the President in charge of the 
board as its chaii'nian. lie could, of coui-se, on a day-to-day basis func- 
tion through a surrogate, but the latter would act in the name of the 
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President. The interaction between the President and the board, and 
the separate and shared responsibilities of each of them, would be 
such as to afford us maximum assurance that they could accomplish 
their mission—without any abuses of power—while operating at the 
highest level of visibility. The voters, looking on, would be witness 
to the fact that they finally do have a couple of tough cops on the beat 
and, furthermore, that the two cops are watching each other. 

Mr. HYDE. May I interrupt, sir? I read your statement, I read it 
last night. As a matter of fact, I want to commend you for making it 
available to us in advance, so we could read it—we do not always have 
that benefit. 

I assume, Mr. Chairman, you have read the statement. AVould it not 
be more expeditious, rather than putting Mr. Watzman through the 
onerous task of reading the remaining four pages, if we got to the 
questions. Counsel, you have the statement, have you not? 

Wouldn't that save time and get us to the questions? You don't 
have any objection, do you ? 

Mr. AVATZMAN. NO, no objection. 
Mr. HYDE. We all have read your statement, it is excellent. 
Mr. WATZMAN*. If you have any questions, I will be happy to try to 

answer them. 
Mr. HuN-oATE. Mr. Hyde? 
Mr. HYDE. Thank you. I am a little bit curious about the life tenure 

for this board. I understand the reason that we want that, we do that 
for Supreme Court Justices, but we also sometimes get into some prob- 
lems with that. Justice Douglas could have been a problem—fortu- 
nately it did not work out that way. 

Don't you think it is good to have some mechanism, though, for 
terminating members of this board of ethics, should something happen 
later on that would make him unable to fulfill his functions? 

Mr. WATZMAN. Congressman, of course, giving them life tenure does 
not solve all the problems, and inherent m that are some problems, 
which I do appreciate. However, anything less than life tenure, con- 
sidering the enormous powers this board would have over officials of 
all three branches of Government, would bring these officials into 
politics, would color the character of their decisions, and would prob- 
ably undennine the confidence the public might otherwise have in 
the decisions of this board. So, I think that we would want to keep 
them out of the political process for the same reasons that we do want 
to keep Federal judges out; knowing at the same time that we do have 
a Justice Fortas from time to time who will abuse that trust. The 
remedy of impeachment remains, of course. 

Mr. H^TJE. In the State legislature in Illinois this problem was being 
grappled with, and I came up with what I thought was a bright idea, 
putting together a board of ethics, legislative ethics, and peopling it 
on a rotating basis with the deans of the eight major law schools in 
Illinois on the theory that these are men that are committed to the 
rule of law, duo process of law, and being academicians who would 
not be in the political mainstream. 

They would have almost total authority in a closed hearing to inter- 
view a legislator, look at his income tax returns, interrogate; and their 
only power, as I envisioned it, would be to issue a report, a public 
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report, listing their findings if a conflict of interest was there, and 
even recommending prosecution. 

But the member, the legislator, would also have the right to subpena 
and to bring his or her witnesses into the same board, and to issue a 
report contemporaneous with theirs, meeting the allegations. 

As I was developing this idea I circulated it among the deans of the 
law schools, and seven of them declined with thanks to serve. One 
thought it was a great idea. 

But I do think this is a very interesting approach that may well be 
a useful solution. I have no further questions, Mr. Chairman. 

Mr. HnxGATE. Thank you. 
I, too, commend you on offering us another arrow here to direct to 

this target. I think you suggest doing away with the Federal Election 
Commission, which some of us might enthusiastically do: but would 
we not in our present circumstance have to devolve those duties to 
someone else? I think they have gotten to be a rather fimdamental 
part of the political process right now. 

Ml". WATZMAN. Yes, Mr. Chainnan. As I see the duties of the Fed- 
eral Election Commission, they would devolve on this new board. 

Mr. HrxGATE. Well, would you have a problem—some of us would 
think you would have a problem—with the President as the chairman 
of it ? In fact, some of us were disappointed in the Supreme Court's 
do:ision that they could not be con inned or run through the Hoiise 
because they certainly sit on the ele-'tion of the House. The President 
appoints them, and even now he appoints them and they sit on his 
election. Do you see what I mean ? 

I have a little trouble as to why the House cannot have an input as 
to who is on that committee when they regulate our elections, all the 
Members, every 2 years. Yet, the Senate can have an input with an 
election every 6 j-ears, a third of them. And the President, he ap- 
pointed all of them and faces it only everv^ 4 years—T have lots of 
trouble with that. But, that is why that is the Supreme Court and I 
am reading the opinions. 

But I wonder if you would not have a lot of trouble if you had the 
Election Commission and the President as chairman of it. 

Mr. WATZMAX. Well. Mr. Chairman, obviously that is frightening 
to contemplate if the President were to have powei-s that were un- 
limited with respect to this new board, that he could influence who 
would be elected to the Congress, let alone to the Wliite House. 
Perhaps there is a risk there that we would not want to take. 

But, I was aware of that at the time I constructed this proposal; 
and I think. Mr. Clmirman. that we have a lot to gain by centering 
responsibilitv in one place where everybody sees it and knows exactly 
where it is. On the other hand, we have in the wa}- this board is struc- 
tured, we have the Piesideiit really almost incapable of functioning, 
except under very special circumstances, almost incapable of func- 
tioning as a voting meml)er of the board, .'^o, while the board would 
act in the President's name, the real decisions would be made by the 
board itself whicli would not be beholden to the President. 

Mr. Hrxr.ATE. AVell. ceitainly, fre=h thinking is needed in all places, 
and especiallv here. It is an innovative idea. 

Mr. Hyde? 
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Mr. HYDE. Mr. Chairman, I am particularly attracted to the fact 
that there would be two Democrats and two Republicans on this ethics 
board, which is in sharp contrast to the 2-to-l plus 1, which we 
have in all otiier committees—I am very attracted to that. 

Mr. HuNGATE. Although the current Federal Election Commission, 
if you are talking about changing that, is a three and three split, it is 
equally divided on party lines. I am not enamoured with that idea 
either, I like to put lesponsibility somewhere. 

But, this would put responsibility somewhere. I do not know 
whether it would negate it because whatever party the President 
belonged to would have a majority. 

Mr. \VATZM.\.N. Would have a majority, yes. 
Mr. HtxoATE. You don't know how Gene McCarthy would use it. 
Did you have any alternative ideas—when we talk about the life 

tenure, again? Like Mr. Hyde, I see some of the reasons for it, and I 
also see some problems. Had you contemplated that i 

Mr. WATZMAX. (Congressman Hyde's suggestion sounded like a pos- 
sible alternative to me. I think tiiat could possibly work and perhaps 
overcome some of the objections that both you and he have about life 
tenure. 

I think Congressman Hyde's suggestion might work to the extent 
that terms ended automatically and inexorahly without anything 
being able to be done about it, where we knew that a new person was 
coming on and the old person could not stay. 

Mr. HCNGATE. Let me follow you and see if I track it right. As to 
the legislation before us, the Senate bill with the permanent prose- 
cutor ; you are opposed to that ? 

Mr. WATZMAX. Yes. 
Mr. HuxGATi':. The proposed House legislation with a temporary 

Special Prosecutor, you in tact oppose that also. 
Mr. WATZMAX. Yes. 
Mr. Huxr.ATE. You would prefer a totally different approach with 

a Federal ethics board, you might say. 
Mr. WATZMAX. Yes. 
Mr. HuXGATE. That's fine. 
Mr. HYDE. I have no further questions. 
Mr. HUNGATE. Thank you for your patience in waiting here. We 

value your testimony, it has been helpful. 
Mr. WATZMAX. Thank you, Mr. Chairman. 
Mr. HUXOATE. The record on tliis legislation will remain open for 

the receipt of statements until 1 week flom today, September 8. 
The subcommittee stands adjourned. 
[Whereupon, at 12:50 p.m., the subcommittee adjourned, subject to 

the call of the Chair.] 





APPENDIX 

[Copies of H.R. 8039, 8281, 11357, 11999, 14476, 15634, and 
S. 495 follow:] 

MTII CON'GRESS 
IsT SesstoN H. R. 8039 

IN THE HOUSE OF EEPRESEXTATIVES 

.IrxE 19,1975 

Mr. MiLFoBo introduced the following bill; which was n>fcrred to the Com- 
mittee on the Judiciary 

A BILL 
For the appointment of special prosecutors. 

1 Be it enacted by the Senate and House of Represenia- 

2 tives of the United Slates of America in Congress assembled, 

3 That chapter 35 of title 28, United States Code, is hereby 

4 amended by tlie addition of a new section as follows: 

5 "§551. Special prosecutor; appointment; term of service, 

6 compensation, and staff 

7 "(a)  In a criminal proceeding when, after an indict- 

8 ment is returned and signed by, or a criminal information 

9 is filed b}', the United States attorney, liis authorized as- 

10 sistiint, or other prosecuting official authorized by the De- 

ll partment of Justice, a United States district judge does not 

(•J07> 
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2 

1 accept a recommendation by such prosecutor, or prosecutors, 

2 of a dismissal of all or a part of the charges contained in 

3 such indictment or information; or, when in a criminal pro- 

4 ceeding, after an indictment is returned and signed by, or 

5 a criminal information is filed by the United States attor- 

6 ney, his authorized assistant, or other prosecuting official 

7 authorized by the Department of Justice,  the prosecutor 

8 or prosecutors refuse to proceed with the prosecution of all 

9 or a part of such charges, one or more special prosecutors 

10 may be appointed as provided in paragraph   (b)   of this 

11 section to prosecute such offense or offenses, and to handle all 

12 matters relating to the prosecution. 

13 " (b) A judge who refuses to dismiss such charges or 

14 refuses to accept a refusal to proceed, as described in para- 

15 graph (a) of this section, shall notify the chief judge of the 

16 circuit of the district of the judge's refusal and the chief judge 

IT shall designate another district judge to promptly appoint one 

18 or more special prosecutors. The district judge making Ae 

19 appointment and the district judge making the notification 

20 shall  be  disqualified from  thereafter participating in  the 

21 criminal   proceeding   in   which   a   special   prosecutor   is 

22 appointed.  The  appointing judge  may  at any time  and 

23 upon good cause shown remove a special prosecutor from 

24 office. 

25 " (c) The appointing judge shall fix the compensation of 
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1 the special prosecutor witiiout regard to the provisions of 

2 title 5, United States Code, governing appointments in the 

3 competitive service, and without regard to chapter 51 and 

4 subchapter III of chapter 53 of such title   (relating to 

5 classification and General Schedule pay rates), but at rates 

6 not to exceed the maximum rate for GS-16 of the General 

7 Schedule under section 5332 of title 5, United States Code. 

8 A  special prosecutor may  employ  members of his  staff 

9 subject to approval of tlie appointing judge. 

10 "(d) Subject to approval by the appointing judge, the 

11 special prosecutor may procure personal services of experts 

12 and consultants, as authorized by section 3109 of title 5, 

13 United States Code, at rates not to exceed the per diem 

14 equivalent of the rate of GS-15 of the General Schedule 

15 established by section 5332 of title 5, United States Code. 

18 " (e) For the purposes of subchapter III of chapter 73 

17 of title 5, United States Code, a special prosecutor and any 

18 personnel appointed on his staff shall be deemed employees 

19 in an executive agency. 

20 " (f) In the event the position of special prosecutor be- 

21 comes vacant or the services of a special prosecutor are 

22 terminated for any reason, all investigations, prosecutions, 

23 ca;ses, litigation, and other proceedings initiated by such 

24 special  prosecutor appointed  under  this  section  may  be 

25 continued by a successor special prosecutor to be appointed 
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1 pursuant to paragraph  (b)  of this section. Such successor 

2 special prosecutor shall become successor counsel for the 

3 United States in all of the proceedings for which the original 

4 special prosecutor was appomted. 

5 " (g) All tiles, records, docunieuts, and other materials 

6 in tlie possession or control of the United States attorney 

7 or the Department of Justice or any other department or 

8 agency of the Govcnmient which relate to matters within 

9 the particular jurisdiction of a special prosecutor appointed 

10 under this section are transferred to the special prosecutor 

11 as of the date of the order of the court appointing such 

12 prosecutor. A special prosecutor is authorized  to request 

13 from any department or agency of Government any investiga- 

14 tion which a United States attorney could request in the 

15 prosecution of a criminal indictment and is authorized to 

16 request from any department or agency of Government any 

17 additional files, records, documents, or other materials which 

18 may be deemed necessary or appropriate to the conduct of 

19 such special prosecutors duties, functions and responsibihtiea 

20 under this section, and each department or agency shall mjike 

21 such investigation and furnish such materials to the special 

22 prosecutor expeditiously, miless a court of competent juris- 

23 diction shall order otherwise. A spetiial prosecutor shall keep 

24 inviolate  and  safeguard  from  unwarranted   disclosure  ail 
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1 files,   records,   doeuiiients,   physical   evidence,   aud   other 

2 materials obtained or prepared by him. 

3 "(h)  The Administrator of General Services shall fur- 

4 iiish a special prosecutor with necessary oflSce space, equip- 

5 ment, supplies, and services as are authorized to be furnished 

6 to any agency or instrumentality of the United States. 

7 " (i)   The appointment and autliorization of a special 

8 prosecutor shall terminate upon the completion of proceed- 

9 ings in the criminal case for which he is appointed, aud 

10 upon that completion the special prosecutor shall make as 

11 full and complete a report of his activities of his oflRce as 

12 is appropriate to the appointing judge and to the Attorney 

13 General. AH files, records, documents, and other materials 

1* in the possession of the special prosecutor shall be delivered 

15 to the Attorney General or such other agency as he may 

16 direct. 

17 «|jj There are authorized to be appropriated such 

1^ sums as are necessary to carry out the purposes of this 

1^ section.". 

20 SEC. 2. The section analysis of chapter 35 of title 28, 

21 United States Code, is amended by inserting the following 

^ item at the end thereof: 

"r>r>l. Special prosecutor: appointment; term of service; compensation, 
sup|X)rt, anil staff.''. 
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I\ THE E' •:•-£ • T trPirE^EXTATITEri 

Mr. fciin.-.- .IS!-* ^«« :J* f-iVvjue u- z v—iri. vat rtinnj to ilae Com- 

A BILL 
To provide for. and a>«are the independenoF uf. a Special Prose- 

caioT, and fw other parposes. 

1 Be it eiiarteii h'l the Sen/ite attd House of Representa- 

2 tirfji of the UHtltd State* of America in Congrtsa a»gfmbUd, 

3 SHOBT TTTLE 

4 HwTioN 1. T!>is Act may be cited as the "Special Prose- 

5 witor Act of 1975". 

6 AI'I'OIXTMKXT  OF SPECIAL  PBOSECrTOB 

7 BKC. 2.  (a)  The United States District Court for the 

8 DiKtrict of C'olutril)ia, sitting en banc, shall appoint a panel of 

9 three of itx members, hereinafter in this Act referred to as 

10 "panel". Any vur^iic}' on the panel >-ball be filled in tlie same 

11 nmnner us tlie original appointment. 

I 
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1 (\))   The panel is empowered to and shall promptly 

2 appoint a Special Prosecutor, who shall head an Office of 

3 Special Prosecutor,  and  to fill any  vacancy which  may 

4 occur in the position of Special Prosecutor. 

5 (c) Participation in the selection of the panel shall not 

€ in and of itself disqualif}' a judge in any proceeding in which 

"i the Office of Special Prosecutor is involved. However, a 

8 judge who serves on the panel is distjualified from partici- 

9 pa ting in any proceeding in which the Office of Special 

10 Prosecutor is involved. 

31 COMPENSATION  AND  STAFFING 

12 SEC. 3.   (a)  The Special Prosecutor shall be compen- 

1? sated at the rate provided for level IV of the Executive 

14 Schedule under section 5315 of title 5, United States Code. 

Ifi (b)  The Special Prosecutor may employ and fix the 

16 compensation of personnel in the Office of Special Prosecutor 

17 as he reasonably detcnnines to be necessary, without rc- 

18 gard to the provisions of title 5, United States Code, gov- 

19 erning appointments in the competitive service, and with- 

20 out regard to chapter 51 and subchapter III of chapter 53 

21 of such title (relating to classification and General Schedule 

22 pay rates), but at rates not to exceed the maximum rate 

23 for GS-18 of the General Schedule under section 53.52 of 

24 title 5, United States Code. 

25 (c) The Special Prosecutor may procure personal serv- 
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1 ices of experts and consultants, as authorized by section 3109 

2 of title 5, United States Code, at rates not to exceed the 

3 per diem equivalcut of the rate for GS-18 of the Qeneral 

4 Schedule estaWishod liy section 5332 of title 5, United States 

5 Code. 

0 (d)  Everj' department or agency of the Federal Gov- 

7 crnment is authorized to make available to the Special Prose- 

g cutor, on a reimbursable basis, any personnel the Special 

9 Prosecutor may request. Kequested personnel shall be de- 

10 tailed within one week after the date of the request unless 

11 the Special Prosecutor designates a later date.  An indi- 

12 vidual's position and grade in his department or agency 

13 shall not be prejudiced by his being detailed to the Special 

14 Prosecutor. No person shall be detailed to the Special Prose- 

15 cutor wdthouthis consent. 

16 (e) For the purposes of subchapter III of chapter 73 

17 of title 5, United States Code, the Special Prosecutor and 

18 the personnel of the OflSce of Special Prosecutor shall be 

19 deemed employees in an executive agency. 

20 JUBISUICTION  AND  AUTHORITY  OK  THE  SPECIAL 

21 PB08ECUT0R 

22 SEC. 4. (a) The Special Prosecutor has exclusive juris- 

23 diction to investigate and to prosecute in the name of the 

24 United States— 

25 (1) aU oflenses or allegations of affenses arising out 
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1 of the conduct of domestic intelligence or coiuiterintelli- 

2 genoe activities and the operation of any otiicr activities 

3 within the United States by the Central Intelligence 

4 Agency or any other intelligence or law enforcement 

5 agency of the Federal Government; 

6 (2)   all violations or suspected violations of any 

7 Federal statute by any intelligence or law enforcement 

8 agency of the Federal Qovenmient or by any pei^sons 

9 by or on bdialf of any intelligence or law enforcement 

10 agency of the Federal Government including but not 

U limited to surreptitious entries, surveillance, wiretaps, or 

18 illegal opening or monitoring of the United States mail ; 

18 and 

14 (3) such related matters which he consents to have 

16 assigned to him by the Attorney General of the United 

16 States. 

17 (b)  The Special Prosecutor is autliorized to take any 

18 action necessary and proper to perform his functions and 

19 cflrry out the purposes of this Act, including— 

20 (1)  issuing instructions to tlie Federal Bureau of 

21 Investigation and other domestic investigative agencies 

28 of the United States for the collection and delivery solely 

28 to the Office of Special Prosecutor of information and 

24 evidence bearing on matters within the jurisdiction of 

25 the Special Prosecutor, and for safeguarding the integ- 
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1 rity and inviolability of all files, records, documents, 

3 physical evidence, and other materials obtained or p(e- 

8 pared by the Special Prosecutor; 

4 (2)   conducting proceedings before grand juries; 

& (3) framing and signing indictments; 

6 (4)  signing and filing informations; 

7 (6)  contesting the assertion of executive privilege 

8 or any other testimonial or evidentiary privilege; 

9 (6) conducting and argumg appeals in the United 

10 States Supreme Court, notwithstanding die provisions 

U of section 518 of title 28, United States Code; 

13 (7) instituting, defending, and conducting civil and 

18 criminal litigation in any court; and 

14 (8) exclusively performing the functions conferred 

16 upon the Attorney General of the United States under 

16 part V of title 18, United States Code (relating to ihi- 

17 munity of witnesses), with respect to any matter within 

18 his exclusive jurisdiction. 

19 DELEGATION 

20 SEC. 5. The Special Prosecutor is authorized to dele^ 

21 gate any of his functions to personnel of the OflSce of Spe^ 

22 cial Prosecutor,  and to experts and consultants retained 

23 pursuant to section 3 (c). 

24 TRANSFER AND ACQtllSITION OF FILES AND INFORMATICS 

25 SEC. 6. (a) All files, records, documents, and other ma- 
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1 terials in the possession or control of the Department of 

2 Justice, or any other department or agency of (jovernnient, 

3 which relate to matters within the exclusive jurisdiition of 

4 the Special Prosecutor appointed under tliis Act, arc trans- 

5 ferred to the Special Prosecutor as of the date on which he 

6 takes office. 

7 (b)   The Special Prosecutor is authorized to request 

8 from any department or agency of the Federal Govcrn- 

9 inent any additional files, records, documents, or other ma- 

10 terials which he may deem necessary or appropriate to the 

11 conduct of his duties, functions, and responsibihties under 

12 this Act,  and  each  department  or  agency  shall  furnish 

13 such materials to him expeditiously, unless a court of com- 

14 petent jurisdiction shall order otherwise. 

16 (c) The Special Prosecutor shall keep inviolate and safe- 

16 guard from unwarranted disclosure all ftles, records, d(jcu- 

17 ments, ])hysical evidence, and other materials obtained or 

18 prepared by the Ofhcc of Special Prosecutor. 

19 GKXEKAI.   SERVK'KS   ADMINISTRATION 

20 SEC. 7. The Administrator of fleneral Services shall fur- 

21 nish the Special  Prosecutcu* with such offices, equipment, 

22 supplies, and services as are authorized to be furnished to 

23 any agency or instrumentality of the United Stales. 

SH SrEPTAI,  I'MOSKCT'TOlt's  TEI.'J.I   OK   Ori'KE 

as SEC. 8. (a) The Oflice of Special Prosecutor shall term!- 
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1 nate three years after the date the panel first appoints- & 

2 Special Prosecutor. 

8 (b)  Notwithstanding the provisions of subsection (a), 

4 the Office of Special Prosecutor is authorized to carrj- to oon- 

5 elusion ilitigation pending on the date such office would other- 

6 wise expire. 

7 EEP0BT8 

8 SEC.  9.  The  Special  Prosecutor shall  make as  full 

9 and complete a report of the activities of his office as is 

10 appropriate to the paael, to the Attorney General of the 

11 United States, and to the Congress, on the first and second 

12 anniversaries of his taking office and not later than thirty 

13 days after tlie termination of the Office of Spedal Prosecutor. 

li BBMOTAL OF SPKGIAI, PBOfiECUTOB 

16 SEC. 10. The panel has the sole and exclusive power to 

16 remove the Special Prosecutor. The only grounds for removal 

17 are gross dereUction of dutj', gross impropriety, or physical 

18 or mental inability to discharge the powers and duties of 

19 his office. 

a^ EXPEDITED REVIEW PROCKDXJBB 

21 SEC. 11. (a) The sole and exclusive procedure for the 

22 review of the validity of any provision of this Act shall be 

23 as follows: 

24 (1) Any defendant who challenges the validity of 

2i this Act in a criminal case or proceeding shall file a mo- 
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1 tion to discuss not later than fifteen days after service 

2 uf tlic indictment or information. Such motion shall be 

3 heard and detennined by a district court of three judges, 

4 convened pursuant to section 2284 of title 28, United 

5 States Code, as soon as possible but in no case later than 

6 twenty days after the filing of the motion. 

7 (2) Any person who cliallcngcs tlic validity of this 

8 Act in connection with a civil action or proceeding 

9 shall do so by motion filed with the appropriate United 

10 States district court. The district court shall immediately 

U certify such motion to be heard and determined l)y a 

12 district court of three judges convened pursuant to sec- 

13 •       tion 2284 of title 28, United States Code, as soon as 

14 possible but in no case later than twent}' days after tlie 

15 filing of the motion. 

18 (3) Not later than fifteen days after the detennina- 

17 tion of the district court of three judges under paragraph 

18 (I) or (2) of this section, any party may file an appeal 

19 fi"om that determination in the United States Supreme 

20 Court. The Supreme Court shall expedite to the greatest 

'21 extent possible its decision on such appeal. 

2i (b) l)he expedited review procedure of this section shall 

23 not apply to any challenge to the validity of any provision 

24 of this Act insofar as any question presented shall have been 

25 previously determined by the Supreme Court, notwithstand- 
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1 iug that the previous determination occurred in litigation 

2 involving other parties. 

8 FUNDING 

4 SEC. 12. There are authorized to be appropriated such 

5 sums as are necessary to carry out the purposes of this Act, 

6 and, notwithstanding an}' other provision of law, the Special 

7 Prosecutor shall submit directly to the Congress requests 

8 for such funds as he considers necessary to carry out his 

9 responsibilities under this Act. 

10 8BVEEABILITY 

11 SEC. 13. If the provisions of any part of this Act, or 

12 the application tliereof to any person or circumstances, are 

13 held invalid, the provisions of other parts and their ap- 

14 plication to other persons or circumstances shall  not be 

15 affected thereby. 
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H.R. 11357 

IN THE HOUSE OF REPRESENTATIVES 

JAKUART 19,1976 

Mr. DRINAN introduced the following bill; which was referre<l to the Com- 
mittee on the Judiciary 

A BILL 
To provide for a special prosecutor for Federal criminal offenses 

related to security functions and intelligence gathering. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SHORT TITLE 

4 SECTION 1. This Act may be cited as the "Special 

5 Prosecutor Act of 1976". 

6 APPOINTMENT AND BEMOVAI. 

7 SEC. 2. The President, by and with the advice and con- 

8 sent of the Senate, shall appoint a Special Prosecutor, who 

9 shall head an Office of Special Prosecution. 

I 
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1 JURISDICTION AND AUTHORITY  OP SPECIAL  PROSECUTOR 

9 SEC. 3. (a) The Special Prosecutor has exclusive juris- 

3 diction to investigate and prosecute in the name of the 

4 United States all offenses against the United States which 

5 the Special Prosecutor determines were committed by any 

6 Federal officer, employee, or agent in connection with or 

7 arising out of intelligence or counterintelligence activities 

8 or operations. Such offenses may include deprivation of civil 

9 or constitutional rights, illegal searches, obstruction of jus- 

10 tice, violations of the postal laws, unlawful sun'eillance, de- 

ll struction of public records, perjury, making false statements, 

12 and conspiracy to commit any of these acts, as well as 

13 other offenses. 

14 (b) The Special Prosecutor is authorized to take any 

15 action necessary and proper to perform the functions of the 

16 Office of Special Prosecution and carry out the purposes of 

17 this Act, including— 

18 (1)  issuing instructions to the Federal Bureau of 

10 Investigation and other domestic investigative agencies 

20 of the United States for the collection and delivery solely 

21 to the Office of Special Prosecution of information and 

22 evidence bearing on matters within the jurisdiction of the 

23 Special Prosecutor, and for safeguarding the integrity 

24 and inviolability of all files, records, dotjuments, physi- 
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J cal evidence, and otiier materials obtained or prepared 

2 by the Special Prosecutor; 

3 (2)  conducting proceedings before grand juries; 

4 (3) framing and signing indictments; 

5 (4) signing and filing informations; 

6 (5) contesting the assertion of executive privilege 

7 or any other testimonial or evidentiary privilege; 

8 (6)  conducting and arguing appeals in the United 

9 States Supreme Court, notwithstanding the provisions of 

10 section 518 of title 28, United States Code; 

11 (7) instituting, defending, and oouductiug civil and 

12 criminal litigation in any court; 

13 (8) exclusively performing the functions conferred 

14 upon the Attorney General of tlie United States under 

15 part V of title 18, United States Code  (relating to im- 

16 munity of witnesses), with respect to any matter within 

17 his exclusive jurisdiction; and 

18 (9)  referring any information indicating a violation 

19 of State or local laws to the appropriate State or local 

20 authorities for prosecution or other action. 

21 (c) The Special Proseoator may institute, in the name 

22 of the United States, any civil action for any claim arising 

23 out of or in connection with an oflense or course of conduct 
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1 the Special Prosecutor is iiutLorized to investigate or prose- 

2 cute under this Act. 

S COMPENSATION AND STAFFING 

4 SKC. 4.   (a)   The Special Prosecutor shall be conipen- 

5 sated at the rate provided for level IV of the Executive 

6 Schedule under section 5315 of title 5, United States Code. 

7 (b)  The Special Prosecutor may employ and fix the 

8 compensation of personnel in the Office of Special Prosecu- 

9 tion as he reasonably determines to be necessary, without 

10 regard to the provisions of title 5, United States Code, gov- 

11 erniug iippoiutments in the ccmipetitive service, and with- 

12 out regard to chapter 51 and subchapter III of chapter 53 

13 of such title (relating to classification and General Schedule 

14 pay rates), but at rates not to exceed the maximum rate 

15 for GS-18 of the General Schedule under section 5332 of 

16 title 5, United States Code. 

17 (c)   The   Special   Prosecutor   may   procure   personal 

18 services of experts and consultants, as authorized l)y section 

19 3109 of title 5, United States Code, at rates not to exceed 

20 the per diem equivalent of the rate for GS-18 of the Geu- 

21 eral Sc-hedule established by section 5332 of title 5, United 

22 States Code. 

28 (d)  Every department or agency of the Federal or 

24 District of Columbia govermnent is authorized to make avail- 

25 jxl)le to the Special Prosecutor, on a reimbursable basis, any 
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1 personnel the Special Prosecutor may request. Kequested 

2 personnel shall be detailed within one week after the date 

3 of the request unless the Special Prosecutor designates a 

4 later date. An individual's position and grade in his depart- 

5 inent or agency shall not be prejudiced by his being detailed 

6 to the Special Prosecutor. No person shall be detailed to 

7 the Special Prosecutor without his consent. 

8 (e) For the purposes of subchapter III of chapter 73 

9 of title 5, United States Code, the Special Prosecutor and the 

10 personnel of the Office of Special Prosecution shall be deemed 

11 employees in an executive agency. 

12 DELEGATION 

13 SEC. 5. The Special Prosecutor is authorized to dcle- 

14 gate any of his functions to personnel of the Office of Special 

15 Prosecution, and to experts and consultants retained pursu- 

16 ant to section 4 (c). 

17 TBANSPER AND ACQUISITION OF FILES AND INFORMATION 

18 SEC. 6.   (a)   AU files, records, documents, and other 

19 materials in the possession or control of the Department of 

20 Justice, any previous special prosecutor, or any other de- 

21 partment or agency of (lovemment, which relate to mat- 

22 ters within the exclusive jurisdiction of the Special Prose- 

23 cutor appointed under this Act, are transferred to the Special 

24 Prosecutor as of the date on which he takes office. 
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1 (b)   The Special Prosecutor is authorized to request 

2 from any department or agency of Government any addi- 

3 tional files, records, documents, or other materials which he 

4 may deem necessary or appropriate to the conduct of his 

5 duties, functions, and responsibilities under this Act, and 

6 each department or agency shall furnish such materials to 

7 him expeditiously, unless a court of competent jurisdiction 

8 shall order otherwise. 

9 (c)   The Special Prosecutor shaU keep inviolate and 

10 safeguard from unwarranted disclosure all files, records, doc- 

11 umeuts, physical evidence, and other materials obtained or 

12 prepared by the Office of Special Prosecution. 

13 GENERAL SERVICES ADMINISTRATION 

j4 SEC. 7. The Administrator of General Services shall fur- 

25 nish the Special Prosecutor with such offices, equipment. 

15 supplies, and services as are authorized to be furnished to 

17 any agency or instrumentality of the United States. 

Ig SPECIAIi PROSECUTOR'S TERM OP OFFICE 

19 SEC. 8.   (a)  The Office of Special  Prosecution shall 

20 terminate  three years  after the date  the  President first 

21 appoints a Special Prosecutor under this Act. 

22 (b) Notwithstanding the provisions of subsection  (a), 

23 the Offirc of Special Prosecution is authorized to carry to 

24 conclusion litigation pending on the date such office would 

25 otherwise expire. 



227 

7 

1 BEPOBTS 

2 SEC. 9.  (a)  The Special Prosecutor shall make as full 

3 and complete a report of the activities of his office as is 

4 appropriate to the President of the United States and to the 

5 Congress, on the first and second anniversaries of taking 

6 office and not later than thirty days after the termination 

7 of the Office of Special Prosecution. 

8 (b) The Special Prosecutor shall make immediate and 

9 full report to the Congress at any time of a failure or refusal 

10 of a Federal agency, officer, employee, or agent to comply 

11 with the request or demand of the Special Prosecutor for 

12 information, if the Special Prosecutor determines that such 

13 failure or refusal jeopardizes an investigation or prosecu- 

14 tion conducted under this Act. 

15 AUTHOKIZATION OP APPEOPBIATION8 

16 SEC. 10. There are authorized to be appropriated such 

17 sums as are necessary to carry out the purposes of this Act, 

18 and, notwithstanding any other provision of law, the Spe- 

19 cial Prosecutor shall submit directly to the Congress re- 

20 quests for such sums as are necessary to carry out the re- 

21 sponsibilities of the Office of Special Prosecution imder this 

22 Act. 
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94TH CONGRESS 
2DSX88IOM H.R. 11999 

IN THE HOUSE OF REPRESENTATIVES 

FEBHUART 19,1976 

Mr. DRINAN (for himself, Mr. SCHEUER, Mr. OBSRSTAR, Mr. LONG of Maryland, 
Mr. MrrcBEix of Maryland, Mr. METCALFE, and Mr. WAXXAN ) introduced 
the following bill; which was referred to the Committee on the Judiciary 

A BILL 
To provide for a special prosecutor for Federal criminal offenses 

related to security functions and intelligence gathering. 

1 Be it enacted by the Senate and House of Bepresenta- 

2 lives of the United States of America in Congress assembled, 

8 SHORT TITLE 

4 SECTION  1. This Act may be cited as the "Special 

5 Prosecutor Act of 1976". 

6 APPOINTMENT 

7 SEC. 2. The President, by and with the advice and con- 

8 sent of the Senate, shall appoint a Special Prosecutor, who 

9 shall head an Office of Special Prosecution. 

I-O 



s 
1 JUBISDICTION  AND AUTHOBITY  OF  SPBOIAL  PBOSBOtTTOB 

t SBO. 3. (a) The Special Prosecutor has exclusive juris- 

3 dicijon to investigate and prosecute in the name of the 

4 United States all offenses against the United States which 

5 the Special Prosecutor determines were committed by any 

6 Federal officer, employee, or agent in connection with or 

7 arising out of intelligence or counterintelligence activities 

8 or operations. Such offenses may include deprivation of civil 

9 or constitutional rights, illegal searches, obstruction of jus- 

10 tice, violations of the postal laws, unlawful surveillance, de- 

ll struction of public records, perjury, making false statements, 

12 and conspiracy to commit any of these acts, as well as 

13 other offenses. 

U (b)  The Special Prosecutor is ao&orized to take any 

IP action necessary and proper to perform the functions of the 

16 Office of Special Prosecution and carry out the purposes of 

17 this Act, induing— 

18 (1) issuing instructions to the Federal Bureau of 

39 Investigation and other domestic investigative agencies 

50 of the United States for the collection and delivery solely 

51 to the Office of Special Prosecution of information and 

SI evidence bearing on matters within the jurisdiction of the 

S8 Special Prosecutor, and for safeguarding the integrity 

tk and inviolability of all files, records, documents, physi- 
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J cal evidence, and other materials obtained or prepared 

5 by the Special Prosecutor; 

8 (2)  conducting proceedings before grand juries; 

4 (3) framing and signing indictments; 

6 (4) signing and filing informations; 

6 (5) contesting the assertion of executive privilege 

7 or any oliier testimonial or evidentiary privilege; 

8 (6)  conducting and arguing appeak in the United 

9 States Supreme Court, notwithstanding the provisions of 

10 section 518 of title 28, United States Code; 

11 (7) instituting, defending, and conducting civil and 

12 criminal litigation in any court; 

13 (8) exclusively performing the functions conferred 

14 apcm the Attorney General of the United States nnder 

16 part V of title 18, United States Code (relating to hn- 

16 moniiy of witnesses), vrith respect to any matter within 

17 his exclusive jurisdiction; and 

18 (9) referring any information in^oating a violation 

19 of State or local laws to the appropriate State or local 

20 authorities for prosecution or other action. 

21 (c) The Special Prosecutor may institute, in the name 

22 of the United States, any civil action for any chdm arising 

23 out of or in connection with an offense or ooorse of conduct 
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1 the Special Prosecutor is authorized to investigate or prose- 

2 cute under this Act. 

S COMPENSATION AND STAFFING 

4 SEC. 4.  (a)  The Special Prosecutor shall be compen- 

5 sated at the rate provided for level IV of the Executive 

6 Schedule under section 5315 of title 5, United States Code. 

7 (b)  The Special Prosecutor may employ and fix the 

8 compensation of personnel in the Office of Special Prosecu- 

9 fion as he reasonably determines to be necessary, without 

10 regard to the provisions of title 5, United States Code, gov- 

11 erning appointments in the competitive service, and with- 

12 out regard to chapter 51 and subchapter III of chapter 53 

13 of such title (relating to classification and General Schedule 

14 pay rates), but at rates not to exceed the maximum rate 

15 for GS-18 of the General Schedule under section 5332 of 

16 title 5, United States Code. 

17 (c)   The  Special   Prosecutor  may   procure   personal 

18 services of experts and consultants, as authorized by section 

19 3109 of title 5, United States Code, at rates not to exceed 

20 the per diem equivalent of the rate for GS-18 of the Gen- 

21 eral Schedule established by section 5332 of title 5, United 

22 States Code. 

23 (d)  Every department or agency of the Federal or 

24 District of Columbia goveniment is authorized to make avail- 

25 ftble to the Special Prosecutor, on a reimbursable basis, any 
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1 pereonnel the Special Prosecutor may request.  Requested 

2 personnel shall be detailed within one week after the date 

3 of tlie request unless the Special Prosecutor designates a 

4 later date. An individual's position and grade in his depart- 

5 ment or agency shall not be prejudiced by his being detailed 

6 to the Special Prosecutor. No person shall be detailed to 

7 the Special Prosecutor without his consent. 

8 (e) For the purposes of subchaptcr III of chapter 73 

9 of title 5, United States Code, the Special Prosecutor and the 

10 personnel of the Office of Special Prosecution shall be deemed 

11 employees in an executive agency. 

12 DELEGATION 

13 SEC. 5. The Special Prosecutor is authorized to dele- 

14 gate any of his functions to personnel of the Office of Special 

15 Prosecution, and to experts and consultants retained pursu- 

16 ant to section 4(c). 

17 TRANSFER AND ACQUISITION OF FILES AND INFOKMATIOX 

18 SEC. 6.   (a)   All files, records, documents, and other 

19 materials in the possession or control of the Department of 

20 Justice, any previous special prosecutor, or any other de- 

21 partnient or agency of Government, which relate to mat- 

22 ters within the exclusive jurisdiction of the Special Prose- 

23 cutor appointed under this Act, are transferred to the Special 

24 Prosecutor as of the date on. which he takes office. 
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1 (b)   The Special Prosecutor is authorized to request 

2 from any department or agency of Qovemment any addi- 

3 tional files, records, documents, or other materials which he 

4 may deem necessary or appropriate to the oonduct of his 

5 duties, functions, and responsibilities imder this Act, and 

6 each department or agency shall furnish such materials to 

7 him expeditiously, unless a court of competent jurisdiction 

8 shall order otherwise. 

ft (c)  The Special Prose(;utor shall keep inviolate and 

10 safeguard from unwarranted disclosure all files, records, doc- 

11 uments, physical evidence, and other materials obtained or 

12 prepared by the Office of Special Prosecution. 

13 QBNBKAL SBRVICES ADMTNIBTRATION 

2^ SEC. 7. The Administrator of General Services shall fur- 

j5 nisli the Special Prosecutor with such offices, equipment, 

1Q supplies, and services as are authorized to be furnished to 

17 any agency or instrumentality of the United States. 

]g SPECIAL PROSBCUTOB'S TERM OF OKFIOE 

^ SEO. 8.   (a)  The Office of Special Prosecution shall 

20 tenninate  tlirec years after  the date the President first 

22 appoints a Special Prosecutor under this Act 

22 (b)  Notwithstanding the provisions of subsection  (a), 

23 the Office of Special Prosecution is authorized to carry to 

24 conclusion litigation pending,op the date such office would 

25 otherwise expire. 
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1 BBFOST8 

2 SBO. 9.  (a) The Special Prosecutor shall make as fall 

3 and complete a report of the activities of his office as is 

4 appropriate bo the President of the United States and to the 

5 Congress, on the first and second anniversaries of taking 

6 office and not later than thirty days after the termination 

7 of the Office of Special Prosecution. 

8 (b) The Special Prosecutor shall make immediate and 

9 full report to the Congress at any time of a failure or refusal 

10 of a Federal agency, officer, employee, or agent to comply 

11 with the request or demand of the Special Prosecutor for 

12 information, if the Special Prosecutor determines that such 

13 failure or refusal jeopardizes an investigation or prosecn- 

14 tion conducted under this Act 

15 AUTHOBIZATION OP APPBOPBIATION8 

16 SEC. 10. There are authorized to be appropriated such 

17 sums as are necessary to carry out the purposes of this Act, 

18 and, notwithstanding any other provision of law, the Spe- 

19 cial Prosecutor shall submit directly to the Congress re- 

20 quests for such sums as are necessary to carry out the re- 

21 sponsibilities of the Office of Special Prosecution under this 

22 Act. 



385 

MTH CONGRESS 
2D SESSION R R. 14476 

IN THE HOUSE OF KEPRESENTATIVES 

JtTNB 21,1976 

Mr. HuNQATE introduced the following bill; which was refen-ed to the Com- 
mittee on the Judiciary •' 

A BILL 
To provide for a temporary special prosecutor in approprirft* 

oases, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Special Prosecutor Act 

4 of 1976". 

5 DIVISION OP GOVEENMENT CEIMES 

6 TEMPOBABY SPECIAL PROSBCUTOE 

7 SBC. 2.  (a) Title 28, United States Code, is amended 

8 by inserting immediately after chapter 37 the following new 

9 chapter: 

I 
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1 "Chapter 39—DIVISION OF GOVERNMENT CRIMES 

2 AND APPOINTMENT OF TEMPORARY SPECIAL 

9 PROSECUTOR 

"591. Establishment of Division of Government Crimes. 
".W-2. .Iiirisdictioii. 
"593. Final decision by the Attorney General. 
"594:. Standard for ap|X)intnient of temporary special prosecutor. 
"595. TeniiKjrary special prosecutor. 
"596. Disqualification of officers and employees of the Department of 

Justice. 
"597. Expedited judicial review. 

4 "§ 591. Establishment of Division of Government Crimes 

5 " (") There is established within the Department of Jus- 

6 tiee the Division of Government Crimes which shall be 

7 headed by the A.ssistant Attorney General for Government 

8 Crimes (hereinafter referred to in this chapter as the 'Assist- 

9 ant Attorney General')   who shall be appointed by  the 

10 President, by and with the advice and consent of the Senate, 

11 for a term coterminous with that of the President making the 

12 appointment. 

13 " (b) An individual shall not be appointed Assistant At- 

^* tomey General if such individual has, during the five years 

^^ preceding .such appointment^ held a high-level position of 

^^ trust and responsibility while serving on the personal cam- 

^"^ paign staff or in an organization or political party working 

^® on behalf of the campaign of an individual who was elected 

^^ to the office of President or Vice President. 

^ " (c) The confirmation by the Senate of a Presidential 
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1 appointment of the Assistant Attorney General shall con- 

2 stitute a final determination that snch officer meets the re- 

3 quirements under subsection (h). 

4 " (d) WTiile serving as Assistant Attorney General, an 

5 individual shall not engage in any other business, vocation, 

6 or employment. 

7 "(e)  The Attorney General, at the beginning of each 

8 regular session of the Congress, shall report to the Congress 

9 on the activities and operation of the Division of Govem- 

10 ment Crimes for the last preceding fiscal year, and on any 

11 other matters pertaining to the Division which he considers 

12 proper, including a listing of the number, type, and nature of 

13 the investigations and prosecutions conducted by such Divi- 

14 sion and the disposition thereof, and any proposals for new 

15 legislation which the Attorney General may recommend. 

^^ Such report shall be made public except that the Committee 

^"^ on the Judiciary of the House of Representatives or the Com- 

^^ mittee on the Judiciary of the Senate may on its own initia- 

ls tive, or upon the request of the Attorney General, seal por- 

20 tions of the report related  to uncompleted  and  ongoing 

21 investigations, 

22 "§ 592. Jurisdiction 

23 " (a) The Attorney General shall, subject to the provi- 

2* sions of section 595, delegate to the Assistant Attomej' Gen- 

eral jurisdiction of  (1)  ciimiual violations of Federal law 



238 

4 

1 committed by any elected or appointed Federal Government 

2 officer or employee who is serving or has served at any time 

3 during the preceding six years in a position compensated at 

4 a rate equivalent to or greater than level III of the Executive 

5 Schedule under section 5314 of title 5, United States Code; 

6 (2)  criminal violations of Federal law conmiitted by any 

7 elected or appointed Federal Government officer or employee, 

8 other than those described in paragraph (1), who is serving 

9 or has served at any time during the preceding six years, lif 

10 such violation is directly or indirectly related to the official 

11 Govenmient work or compensation of such officer or employee; 

12 (3) criminal violations of Federal law conunitted by a spe-. 

13 cial Federal Government employee, as defined under section 

14 202 of title 18, United States Code, in the course of his 

15 employment by the Government, who is serving or has served 

16 at any time during the preceding six years; (4) criminal vie-' 

17 lations of Federal laws relating to lobbying, campaigns, and 

18 election to public office committed by any person; and (5) 

19 any other matter which the Attorney General refers to the 

20 Assistant Attorney General. Any jurisdictional grant of au- 

21 thority which is inconsistent with this paragraph is hereby 

22 superseded. 

23 " (b) For the purpose of subsection (a) of this section, 

24 the six-year period referred to shall be computed from the 

2,3 date on which (1) the Assistant Attorney General makes a 



239 

5 

1 reasonable eflfort to uotify an individual described in sueh 

2 subsection in writbg that such mdividual is the subject of an 

3 investigation of a possible violation of a Federal law, or 

4 (2) such mdividual is informed of his indictment, whichever 

5 is earlier. 

6 " (c) Any information, allegation, or complaint received 

7 by any officer or employee of any branch of Government 

8 relating to any violation specified in subsection  (a)  of this 

9 section shall be expeditiously reported to a local United 

10 States Attorney or to the Attorney General. Such United 

11 States Attorney shall  expeditiously  inform  the  Attorney 

12 General in writing of the receipt and content of such mfor- 

13 mation, allegation, or complaint. 

14 "§ 393. Final decision by the Attorney General 

15 "The Attorney General shall supervise  the Assistant 

16 Attorney General m the discharge of his duties. 

17 "§594. Standard  for ai>pointnient of temporary special 

Ig prosecutor 

19 " (a) If the Attorney General, upon receiving iuformar 

20 tion, allegations, or evidence of any Fedeitil criminal wrong- 

21 doing, detennines that a conflict of interest as defined in 

22 subsection  (c), or the appearance thereof, may exist if he 

23 participates in any investigation  or prosecution  resulting 

24 from  such  information,  allegations,  or evidence,   the   At- 

25 tomey General within thirty days after the receipt thereof 
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1 shall file a memorandum with the division of three judges 

2 of the United States Court of Appeals for the District of 

3 Columbia, as described in section 49 of tliis title (hereinafter 

4 m this chapter referred to as tlie 'court')  containing— 

5 " (1) a summary of the iufonnation, allegations, and 

6 evidence received and the results of a preliminary in- 

7 vestigation or evaluation thereof by any Federal in- 

8 vestigative agency; 

9 "(2)   a summary of the information relevant to 

10 determining whether a conflict of interest, or the api)ear- 

11 ance thereof, exists; 

12 " (3) a finding by the Attorney General, based upon 

13 all information known to the Department of Justice, as to 

14 whether the uiformatiou, allegations, and evidence sum- 

15 marized as required mider paragiaph   (1)   are clearly 

16 frivolous, and therefore, do not justify any further inves- 

17 tigation or prosecution, and any other comments or rec- 

18 ommendations by the Attorney General; and 

19 " (4)  a decision, if any, by the Attorney General 

20 to disqualify himself and to appoint a temporaiy spe- 

21 cial prosecutor imder section 595. 

22 "(b) Not sooner than thirty daj'^s after first notifying the 

23 Attorney General of the information, allegations, or evidence 

24 in his possession of possil)le criminal wrongdoing, any indi- 

25 vidual may make a request to the court to decide whether the 
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2 Attorney General should disqualify himself with res])eet to a 

2 particular investigation by submitting in writing to the court 

3 and the Attorney General such information, allegations, or 

4 evidence and a summary of the hiformation relevant to deter- 

g mine whetlier a conflict of interest exists. The Attorney Gen- 

g eral shall have fifteen days from his receipt thereof to file a 

rj memorandum with the court containing the information de- 

g scribed in subsection (a) if the Attorney General has not 

9 already done so. 

JO " (c) (1) In determining whether a conflict of interest or 

j2 the appearance thereof exists, the court and the Attorney 

12 General shall consider whether the President or the Attorney 

13 General has a direct and substantial personal or partisan 

14 political interest in the outcome of the proposed criminal iu- 

15 vestigation or prosecution. 

Ig "(2)   For the puri)oses of this section, a conflict of 

17 interest, or the appearance thereof, is deemed to exist if the 

18 subject of a criminal investigation or prosecution is the Pres- 

19 ident, Vice President, Director of the Federal Bureau of 

20 Investigation,  any individual serving in a position  com- 

21 pensated at level I of the Executive Schedule under section 

22 5312 of title 5, United States Code, any individual working 

23 in the Executive Office of the President compensated at a rate 

24 equivalent to or greater than level V of the Executive Sched- 

25 ule under section 5316 of title 5, United States Code, or any 
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1 individual who held any office or posiUon described in this 

2 paragraph at any time during the four years immediately 

3 preceding the investigation or prosecution. 

4 " (i) (1) If (A) the Attorney General files a memoran- 

5 dum as provided under subsection  (a)  or (b)  which does 

6 not include a decision to disqualify himself, or a finding pur- 

7 suant to subsection (a) (3) that the information, allegations 

8 and evidence are clearly frivolous, or (B) the Attorney Gen- 

9 eral fails to make a timely reply as required under subsection 

10 (b), the court shall determine whether a conflict of interest, 

11 or the appearance thereof exists. If the court finds such a 

12 conflict, or the appearance thereof, it shall appoint a tem^ 

13 porary special prosecutor pursuant to section 595, and upon 

14 notification in writing of such an appointment the Attorney 

15 General shall disqualify himself. 

16 "(2) Upon request of the court, the Attorney General 

17 or any other individual shall make available to the court all 

18 documents, materials, and memoranda as the court finds 

19 necessary to carry out its duties under this section. The court 

20 may request participation or argument from a party other 

21 than the Attorney General or may appoint any individual to 

22 perform the function described in this subsection. 

23 " {?,)   If, after finding under subsection   (a) (3)   that 

24 he information, allegations, and evidence of possible criminal 

go ^ongdoing are clfflrly frivolous, the Attorney tJeneral re- 
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1 ceives additional ixifonnation, allegations, or evidence which, 

2 in bis opinion, justify further investigation or prosecution, 

3 the Attorney General shall within fifteen days after receiving 

4 the information, allegations, or evidence, file a memorandum 

5 with the court in accordance with subsection (a). 

6 "§595. Tonporary special prosecutor 

7 "(a) (1) A temporary special prosecutor shall be ap- 

8 pointed pursuant to this section— 

9 " (A) by the Attorney General, upon a decision to 

10 disqualify himself pursuant to section 594 (a) (4); or 

11 " (B) by the court, upon a finding of a conflict of 

12 interest, or the appearance thereof, pursuant to section 

13 594(d)(1). 

14 "(2)  The court shall notify the Attorney General in 

15 writing of any decision under paragraph   (1) (B). Any 

16 action of the court under this section shall supersede any 

17 actions by  the Attorney  General which are in conflict 

18 therewith. 

19 " (3) Whoever appoints a temporary special prosecutor 

20 under this section shall spedfy in writing the matters which 

21 such prosecutor is authorized to investigate and prosecute. 

22 "(b) An individual shall not be appointed temporary 

23 special prosecutor unless such individual (1) is not servmg 

24 as an oflicer or employee of the Federal Government, and 

25 (2) meets the requirements of section 591 (b). 

S.R. 14476 2 
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1 •    " (c) The court shall review each appointment of a tem- 

2 poraryispecial prosecutor by the Attorney QeQeitJ under 

3 this section to determine whether— 

-4 "(1)   the individual appointed temporary special 

5 prosecutor (A) has a conflict of interest, or the appeor- 

6 ance thereof, in accordance with section 594 (c) ; or (B) 

7 fails ito meet the requirements of subsection (b) ; or 

8 " (2) the jurisdiction defined by the Attorney Gen- 

9 eral is not sufficiently broad to enable the temporary 

10 special prosecutor to carry out the purposes of this 

11 chapter. '     ' 

12 If the court finds that die appointment is deficient under 

13 paragi-apli (1) or (2), the court shall appoint a temporary 

11 'special prosecutor pursuant to this section. 

iJ ' *' (d) (1) Except as provided under paragraph (2), the 

16 authority and powers of any temporary special prosecutor 

17 shall tenninate upon the submission to the Attorney General 

18 of a report stating that the investigation of all matters which 

19' the temporary special prosecutor is audiorized to investigate, 

'20 as set forth pursuant to subsection (a) (3), and any result- 

21' ing prosecutions have been completed. 

i2 '     " (2) Prior to his submission of the report under para- 

23 graph (1), a temporary special prosecutor may be removed 

24 from office by the Attorney General only for extraordinary 

25 improprieties. Immediately after removing a temporary spe- 
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1 cial prosecutor under this subsection, the Attorney General 

2 shall submit to the court a wTitten report specifying with 

.3 particularity the cause for which such temporary special 

4 prosecutor was removed. The court shall make available to 

5 the public such report, except that the court may, if necessary 

G to avoid prejudicing the rights under Federal law of any 

^ individual, delete or postpone publishing such portions of the 

8 report, or the whole report, or any name or other identifying 

9 details. 

10 " (3) A temporary special prosecutor or any aggrieved 

11 person may bring an action in the United States District 

12 Court for the District of Columbia to challenge the action of 

1^ the Attorney General under paragraph  (2)  by seeking re- 

14 instatemcnt or any other appropriate relief. In any hearing 

15 of any such action, the court shall proceed de novo. 

16 "(e)  In carrying out the provisions of this section, a 

17 temporary special prosecutor shall have, within the jurisdic- 

18 tion specified by the Attorney General or the court in accord- 

19 ance with subsection (a) (3), the same power as the Assist- 

20 ant Attorney General for Government Crimes to act on be- 

21 half of the United States, except that the temporary special 

22 prosecutor shall have the authority to appeal any decision of 

23 a court in a proceeding in which he is a party without the ap- 

24 proval of the Solicitor General or the Attorney General. The 

25 Attorney General shall make available to the temporary 
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1 special prosecutor all documents, materials, and memoranda 

2 necessary to carry out his duties under this section. 

3 "(f) Upon request by a temporary special prosecutor, 

4 the Attorney General shall make available to him the re- 

5 sources and personnel necessary to carry out his duties under 

6 this section. If a temporary special prosecutor does not receive 

7 the resources and personnel required to perform his duties, 

8 said temporary special prosecutor shall inform the Commit- 

9 tee on the Judiciary of the House of Representatives and the 

10 Committee on the Judiciary of the Senate. 

11 "§596. Disqualification of officers and employees of the 

12 D^mrtment of Justice 

13 "The Attorney General shall promulgate rules and rega- 

14 lations which require any officer or employee of the Departr 

15 ment of Justice, including a United States attorney or a mem- 

16 ber of his staff, to disqualify himself from participation in a 

17 particular investigation or prosecution if such participation 

18 may result in a personal, financial, or partisan political con- 

19 flict of interest, or the appearance thereof. Such rules and 

20 regulations may provide that a willful violation of any pro- 

21 vision thereof shall result in removal from office. 

22 "§ 597. Expedited judicial review 

23 "(a) (1) Any objection on constitutional grounds by a 

24 person who is the subject of an indictment or information 

25 to the authority of a temporary special prosecutor appointed 
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1 under this chapter to frame and sign indictments or infonna- 

2 tious or to prosecute offenses in the name of the United States 

3 shall be raised, if at all, by motion to dismiss the indictment 

4 or information.  Each such motion shall b© made within 

5 twenty days of notice of the indictment or information and 

6 shall not preclude the making of any other motion under the 

7 Federal Kules of Criminal Procedure. 

8 " (2)  The district court shall immediately certify any 

9 motion imder paragi'aph (1) of this subsection to the United 

10 States court of appeals for that circuit, which shall hear the 

11 motion sitting en banc. 

12 " (3) ^Notwithstanding any other provision of law, any 

13 determination on the motion shall be reviewable by appeal 

14 directly to the Supreme Court of the United States, if such 

15 appeal is filed within ten days after such determination. 

16 " (4) Except as provided in this section, no court shall 

17 have jurisdiction to consider any objection to the validity of 

18 an indictment or information or a conviction based on the 

j9 lack, of authority under the Constitution of a temporary spe- 

20 cial prosecutor to frame and sign indictments and informa- 

21 tions and to prosecute offenses in the name of the United 

22 States. 

23 " (5) Notwithstanding any suljsequeut judicial dctermi- 

24 nation regarding his authority to frame and to sign indict- 

25 ments and informations and to prosecute offenses in the nnrao 
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1 of tlie United States, an individual who is appointed as a 

2 temporary speciial prosecutor and anyone afting on his behalf 

3 shall be deemed a person authorized to be present during ses- 

4 sions of a grand jury. 

5 "(l>) (1) Any person aggrieved by an official act of a 

6 teniporarj' special prosecutor may bring an action or file an 

7 appropriate motion challenging his constitutional authorit}' 

8 under this chapter seeking appropriate relief. Such an action 

9 or motion shall be filed within twenty days after the ag- 

io grieved person has notice of the act to which he objects. 

11 The district court shall immediately certify all questions of 

12 the constitutionality of this chapter to the United States 

13 court of appeals for that circuit, which shall hear the matter 

14 sitting en banc. 

15 "(2) Notwithstanding any other provision of law, any 

16 decision on a matter certified under paragraph  (1)  of this 

17 subsection shall be reviewable by appeal  directly to the 

18 Supreme Court of the United States, if such appeal is 

19 brought within ten days of the decision of the court of 

20 appeals. 

21 " (c) (1) It shall be the duty of the court of appeals and 

22 of the United States Supreme Court to advance on the 

23 docket and to expedite to the greatest possible extent the dis- 

24 position of any motion filed under subsection   (a),(l), or 

25 any question certified under subsection  (b) (1). " 
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1 "(2)  The expedited review proceduies of this section 

2 shall not apply to any challenge to the constitutionality of 

3 any provision of this chapter insofar as any question pre- 

4 sented shall have been previously determined by the Supreme 

5 Court of the United States not^vithstanduig that the pre- 

6 vious determination occurred in litigation involving other 

7 parties.". ' "«•* 

8 (b)  The tables of chapters for title 28, United States 

9 Code, and for part II of title 28, United States Code, are 

10 each amended by adding after the item relating to chapter 

11 37 the following new item: 

"39. Division of Government Crimes and Appointment of Tempo- 
rary Special Prosecutor   691". 

12 (c) (1) Section 5315 of title 5, United States Code, is 

13 amended by striking out "(9)" in item (19) and inserting 

U in lieu thereof "(10)". 

15 (2) A temporary special prosecutor shall receive com- 

16 pensation at a per diem rate equal to the rate of basic pay 

17 for level V of the Executive Schedule under section 5316 of 

18 title 5, United States Code. 

19 ASSIGNMENT OP JUDGES TO DIVISION TO APPOINT 

20 TEMPORARY SPECIAL PROSECUTORS 

21 SEC. 3. (a) Chapter 3 of title 28, United States Code, 

22 is amended by adding at the end thereof the following new 

23 section: 
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1 "§ 49. Assignment of judges to division to appoint temp*- 

2 rary special prosecutors 

3 " (a) The chief judge of the I'nited States Couil of Ap- 

4 peals for the District of Columbia sluill every two years as- 

5 sign three judges to a division of the United States Court of 

6 Appeals for the District of Columbia to determine all mat- 

7 ters arising under sections 594 and 595 of this title. 

8 "(b) Except as provided under subsection (f), assign- 

9 ment to the division established iu subsection (a) shall not be 

10 a bar to other judicial assignments during the term of such 

11 division. 

12 " (c) In assigning judges or justices to sit on the division 

13 established in subsection (a), priority shall be g^ven to senior 

1^ retired circuit judges and senior retired justices. 

1<5 "(d)   The chief judge of the I'nited States Court of 

1^ Appeals for the District of Colunil)ia may make a recjuest 

^^ to the Chief Justice of the United States, without presenting 

^ a certificate of necessity, to designate and assign, in accord- 

19 ance with section 294 of this title, retired circuit court judges 

20 of another circuit or retired justices to the division established 

21 under subsection (a). 

22 "(e) Any vacancy in the division established under 

2*^ subsection (a) shall be filled only for the remainder of the 

21 two-yenr period in which such A'noancy occurs and in tlie 



251 

17 

1 same manner as initial assignments to the division were 

2 made. 

3 " (f) No judge or justice who as a member of the divi- 

4 sion established in subsection (a) participated in a decision 

5 of a matter under section 594 or 595 of this title involving 

6 a temporary special prosecutor shall be eligible to partici- 

7 pate on a circuit court panel deciding a matter which in- 

8 volves -such temporary special prosecutor while such tem- 

9 porary special prosecutor is serving in that oflBce or which 

10 involves the exercise of the temporary special prosecutor's 

11 official duties, regardless of whether he is still serving in that 

12 office.". 

13 (b) The table of sections of chapter 3 of title 28, United 

14 States Code, is amended by adding at the end thereof the 

15 following: 

"49. Assignment of judges to division to appoint temporary special 
prosecutors.". 

16 AUTHOBIZATION OF APFH0PEIATI0N8 

17 SEC. 4. There are authorized to be appropriated for 

18 each fiscal year through the fiscal year ending September 30, 

19 1981, such sums as may be necessary to carry out the pro- 

20 visions of this Act. 
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94TH CONGRESS 
SoSiaaioN H. R. 15634 

IN THE HOUSE OF REPRESENTATIVES 

SEPTEMBEB 20,1976 

Mr. HtmoATC (for himself, Mr. MANN, Ma. HOLTZMAK, Mr. MCZTINSKT, Mr. 
DEiN4ti, and Mr. HYDE) introduced the following bill; which was referred 
to the Committee on the Judiciary 

A BILL 
To amend title 28 of the United States Code to provide for the 

appointment of a special prosecutor in appropriate cases, and 

for other purposes. 

1 Be it enacted by the Senate and House of Bepresenla- 

2 lives of the United States of America in Congress assembled, 

3 SnOET TITLE 

4 SECTION 1. This Act may be cited as the "Special 

5 Prosecutor Act". 

6 SPECIAL  PROSECUTOR 

7 SEC. 2.   (a)   Title 28 of the United States Ck>de is 

8 emended by inserting immediately after chapter 37 the fol- 

9 lowing new chapter: 

I 

> H.R. 1&634 was reported by the lubcommittee on September 20,1976. The bill wu pendinfr on the full 
committee calendar when Congreaa adjourned. 
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1 "Ch^ter 39-SPECIAL PROSECUTOR 

"IM. 
"691. Appointment. 
"592. Prosecutorial jurisdiction; authority. 
"593. Removal or termination. 
"694. Final report; congressional oversight. 
"695. Presentations by Attorney Gfeneral and Solicitor General. 
"596. Special pan%l of the court 
"697. Termination of effect of chapter. 

2 "§591. Appointment 

8 " (a) Upon receiving any specific information that any 

4 of the persons described in subsection  (b)  of this section 

5 has— 

9 " (1) knowingly authorized or engaged in any Fed- 

7 eral criminal act or omission involving the abuse of 

6 Federal office; 

9 " (2) knowingly authorized or engaged in any act 

30 or omission constituting a violation of any Federal 

11 criminal law regulating the financing or conduct of elec- 

IS tions or election campaigns; or 

15 "(3) violated any Federal criminal law relating to 

lA the obstruction of justice or perjury, or conspired to 

16 violate any such Federal criminal law or to defraud the 

16 •    United States; 

17 the Attorney General shall conduct, for a period not to 

18 exceed sixty days, such preliminary investigation as the 

19 Attorney General deems appropriate to ascertain whether 

20 the matter under investigation is so unsubstantiated that no 

21 farther investigation or prosecution is warranted. 

•^1 n _ 77 . 
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1 " (b) The persons referred to in eubsection (a) of this 

2 section are as follows: 

8 " (1) The President or Vice PremdmL 

4 "(2) Any individual serving in a position compen- 

5 sated at level I of the Executive Schedule under section 

6 5312 of title 5 of the United States Code. 

7 "(3)   Any individual working in the Executive 

8 Office of the President and compensated at a rate not 

9 less than the rate provided for level IV of the Executive 

10 Schedule under section 5315 of title 5 of the United 

11 States Code. 

12 "(4)  The Director of the Federal Bureau of In- 

13 vestigation or the Director of Central Intelligence. 

14 " (5) Any individual who held any office or position 

15 described in any of paragraphs (1) through (4) of this 

16 subsection during the incumbency of the President or 

17 during the period the last preceding President held 

18 office, if such preceding President was of the same 

19 political party as the incumbent President. 

20 "(6) A national campaign manager or chairman of 

21 any national campaign committee seeking the election 

22 or reelection of the President. 

23 " (c) If the Attorney General finds the matter subject 

24 to preliminary investigation in accordance with subsection 

25 (a)   of this section is so unsubstantiated that no further 



255 

4 

1 ioTestigation or prosecution is  warranted,   the  Attorney 

2 General shall file a memorandum with the special panel of 

3 the court. Such memorandum shall contain a summary of 

4 the information received and the results of any prelimmary 

5 investigation. 

6 " (d) If, after the filing of a memorandum under sub- 

7 section   (c)  of this section, the Attorney General receives 

8 additional specific information about the matter to which 

9 such memorandum related, which information, in the judg- 

10 ment of the Attorney General, warrants further investigation 

11 or prosecution, the Attorney General shall, not later than 

12 thirty days after receivmg such additional information, apply 

13 to the special panel of the court for the appointment of 

14 a special prosecutor. 

15 " (e) If the Attorney General finds the matter subject 

16 to preliminary investigation in accordance with subsection 

17 (a) of this section warrants further investigation or prosecu- 

18. tion, or if sixty days elapse from the receipt of the informa- 

19 tion and the Attorney General has not yet determined that 

20 the matter is so unsubstantiated that the matter does not 

21 warrant further investigation, then the Attorney General 

22 shall apply to ihe special panel of the court for the appolnt- 

23 ment of a special prosecutor. 

24 " (f) If, in the course of any Federal criminal investiga- 

25 tion, the Attorney General determines that the continuation 
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1 of the investigation or of a resulting prosecution or the ont- 

2 come of such investigation or proeecation may so directly 

3 and substantiaily affect the political interests of the President, 

4 of the President's pohtical parfy, or of the Attorney Geu- 

5 eral as to make it inappropriate in the interest of the admin- 

6 istration of justice for the Department of Justice to conduct 

7 su(di investigation, then the Attorney General shall apply 

8 to the special panel of the court for the appointment of 

9 a special prosecutor. 

10 " (g) Any memorandum or application filed under this 

11 section with the special panel of the court shall not be 

12 revealed to any third party without leave of the court Jn 

13 the case of any such appUcation, the application shall coo- 

14 tain sufficient information to assist the special panel of the 

15 court to select a special prosecutor and to define that special 

16 prosecutor's prosecutorial jurisdiction. 

17 " (h) Upon the receipt of an application under this sec- 

18 tion, the special panel of the court shall appoint an appropri- 

19 ate special prosecutor and shall inform the Attorney General 

20 and the Congress of, and make public, the name of such 

21 special prosecutor. 

22 " (i) The Attorney G^eneral may request that the court 

23 assign new matters to an existing special prosecutor or that 

24 the prosecutorial jurisdiction of such a special prosecutor 

25 be expanded, and the special panel of the court may make 
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1 appropriate orders for such assignment or expansion.  A 

2 special prosecutor may accept a referral of a matter by the 

3 Attorney General, if the matter relates to a matter within 

4 the prosecutorial jurisdii-tion established by the special panel 

5 of the court.   . .   i. . 1.:.. ..- 

6 " (j)   A judiciary committee of either House of the 

•7 Congress may request that the Attorney General apply for 

8 the appointment of a special prosecutor under this section. 

9 Not later than thirty days after the receipt of such a request, 

10 the Attorney General shall notify the committee making the 

11 request in writing of any action the Attorney General has 

12 taken under this section, and, if no application has been made 

13 to the special panel of the court under this section, why such 

14 application was not made. Such written notification shall not 

15 be revealed to any third party except that the committee 

16 may, either on its own initiative or upon the request of the 

17 Attorney General, make public such portion or portions of 

18 such notification as will not in the committee's judgment 

19 prejudice the rights of any individual. 

20 " (k) Upon appUcation of a majority of majority party 

21 members or a majority of all nonmajority-party members 

22 of a judiciary committee of either House of the Congress, the 

23 United States District Court for the District of Columbia 

24 may issue any appropriate order (including an order in the 
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1 nature of a writ of mandamus)  commanding the Attorney 

2 General to comply with any provision of this chapter. 

3 "§592. Prosecutorial jurisdiction; authority 

4 " (a)  Notwithstanding any other provision of law, a 

5 special   prosecutor   appointed   under   this   chapter   shall 

6 have, with respect to all matters in such special prosecu- 

7 tor's prosecutorial jurisdiction estaWished under this chapter, 

8 all the investigative and prosecutorial functions and powers 

9 of the Department of Justice, the Attorney General, and any 

10 other officer or employee of the Department of Justice. 

11 " (b) A special prosecutor appointed under this chapter 

12 shall receive compensation at a per diem rate equal to the 

13 rate of basic pay for level IV of the Executive Schedule 

1^ under section 5315 of title 5 of the United States Code. For 

15 the purposes of carrying out the duties of the office of 

16 special prosecutor, sueh special prosecutor shall have power 

1''^ to appoint, fix the compensation, and assign the duties of 

18 such employees as such special prosecutor deems necessary 

19 (including investigators,  attorneys, and part-time consult- 

20 ants). The positions of all such employees are exempted 

21 from the competitive service. No such employee may be 

22 compensated at a rate exceeding the maximum rate provided 

23 for GS-18 of the General Schedule under section 5332 of title 

24 5 of the United States Code. 
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1 " (c) A special prosecutor appointed under this chapter 

2 may make public from time to time and shall send to the 

3 Congress at least annually such statements or reports as 

4 such special prosecutor deems appropriate. 

5 " (d) There are authorized to be appropriated for each 

6 fiscal year such sums as may be necessary, to be held by 

7 the Department of Justice as a contingent fund for the use 

8 of any special prosecutors in the carrying out of this chapter. 

9 "§ 593. Removal or termination 

10 " (a) A special prosecutor appointed under this chapter 

11 may be removed from office, other than by impeachment and 

12 conviction,  only  by  the  special panel of the  court and 

13 only for extraordinary impropriety, or such incapacitation 

14 or other condition as substantially impairs the performance 

15 of such special prosecutor's duties. 

16 " (b) The office of a special prosecutor shall terminate 

17 upon the submission by such special prosecutor of notifica- 

18 tion to the Attorney General that the mvestigation of all 

19 matters within the prosecutorial jurisdiction of such special 

20 prosecutor, and any resulting prosecutions, have been com- 

21 pleted  or  so  substantially   completed   that  it  would   be 

22 appropriate for the Department of Justice to complete such 

23 matters. No such submission shall be effective to terminate 

24 such office until after the completion and filing of the report 

25 required under section 594 of this title. 



260 

9 

1 "(c)  The special panel of the court may, either on 

2 such panel's own motion or upon suggestion of the Attorney 

3 General, tenninate the office of special prosecutor at any 

4 time, on the grounds that the investigation of all matters 

5 within the prosecutorial jurisdiction of the special prosecutor, 

6 and any resulting prosecutions, have been completed or so 

7 substantially completed that it would be appropriate for the 

8 Department of Justice to complete such matters. 

9 "§594. Final report; congressional oversight 

10 " (a) (1) In addition to any reports made under section 

11 592 of this title, a special prosecutor appointed under this 

12 chapter shall, at the conclusion of such special prosecutor's 

13 duties, submit to the special panel of the court a report under 

14 this section. 

15 "(2) A report under this section shall set forth fully 

16 and completely a description of the work of the special prose- 

17 cutor, including the disposition of all cases brought, and the 

18 reasons for not prosecuting any matter within the prose- 

19 cutorial jurisdiction of such special prosecutor which was not 

20 prosecuted. The report shall be in sufficient detail to allow 

21 determination of whether the special prosecutor's invesfigar 

22 tion was thoroughly and fairly completed. 

23 " (3) The special panel of the court may release to the 

24 Congress, the public, or to any appropriate person, such 

25 portion of a report made under this section as the special 
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1 panel deems appropriate. The special panel of the court shall 

2 make such orders as are appropriate to protect the rights 

3 of any individual named in such report and prevent undue 

4 interference with any pending prosecution. The special panel 

5 of the court may make any portion of a report under this 

6 section available to any individual named in such report for 

7 the purposes of receiving within a time Ihnit set by the special 

8 panel any comments or factual information that such in- 

9 dividual may submit. Such comments and factual information, 

10 in whole or in part, may in the discretion of such special 

11 panel be included as an appendix to such report. 

12 "(4)   A special prosecutor, where appropriate, shall 

13 promptly advise the chairman and ranking minority member 

14 of the House committee having jurisdiction over impeach- 

15 mente of any substantial and credible information which such 

16 special prosecutor receives that may constitute grounds for an 

17 impeachment. Nothing in this chapter shall prevent the 

18 Congress or either House thereof from obtaining information 

19 in the course of an impeachment proceeding. 

20 " (b) The appropriate committees of the Congress shall 

21 have oversight jurisdiction with respect to the official con- 

22 duct of any special prosecutor appointed under this chapter, 

23 and such special prosecutor shall have the duty to cooperate 

24 with the exercise of such oversight jurisdiction. 
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1 "§595. Presentations by Attorney General and Solicitor 

2 General 

8 "Nothing in this chapter shall prevent the making by 

4 the Attorney General or the Solicitor General of a presen- 

5 tation to any court as to issues of law raised by any case 

6 or appeal. 

7 "§ 596. Special panel of the court 

8 "The special panel of the court to which functions are 

9 given by this chapter is the division established under section 

10 49 of this title. 

11 "§ 597. Termination of effect of chapter 

12 "This chapter shall cease to have efifect five years after 

13 the date on which it tt^es effect, except as to the completion 

14 of then-pending matters, which in the judgment of the special 

15 panel of the court require its continuance in effect, with 

16 respect to which matters it shall continue in effect until such 

17 special  panel  determines   that such  matters  have   been 

18 completed." 

19 (b)  The tables of chapters for title 28 of the United 

20 States Code and for part II of such title 28 are each 

21 amended by inserting immediately after the item relating 

22 to chapter 37 the following new item: 

"39. Special prosecutor." 
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1 ASSIONMBNT OF JUDGES TO DIVISION TO APPOINT SPECIAL 

2 PBOSECUTOBS 

3 SEO. 3. (a) Chapter 3 of title 28 of the United States 

4 Code is amended by adding at the end the following new 

5 section: 

6 "§ 49. Assignment of judges to division to appoint special 

7 prosecutors 

8 " (a) Beginning with the two-year period commencing 

9 on the date this section takes effect, the chief judge of the 

10 United States Court of Appeals for the District of Columbia 

11 shall assign three persons who are judges or justices for 

12 each successive two-year period to a division of the United 

13 States Court of Appeals for the District of Columbia to be 

14 the special panel of the court for the purposes of chapter 39 

15 of this title. 

16 "(b)  Except as provided under subsection  (f) of this 

17 section, assignment to the division established in subsection 

18 (a) of this section shall not be a bar to other judicial assign- 

19 ments during the term of such division. 

20 " (c) In assigning judges or justices to sit on the divi- 

21 sion established in subsection   (a)  of this section, priority 

22 shall be given to senior retired circuit judges and senior 

23 retired justices. 

24 "(d)   The chief judge of the United States Court of 

25 Appeals for the District of Columbia may make a request 
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1 to the Chief Justice of the United States, without presenting 

2 a certificate of necessity, to designate and assign, in accord- 

3 ance with section 294 of this title, retired circuit court judges 

4 of another circut or retired justices to the division established 

5 under subsection (a) of this section. 

0 "(e)   Any vacancy in the division established under 

7 subsection  (a)  of this section shall be filled only for the 

8 remainder of the two-year period in which such vacancy 

9 occurs and in the same manner as initial assignments to the 

10 division were made. 

11 " (f) No judge or justice who as a member of the di- 

12 vision established in subsection  (a)  of this section partici- 

13 pated in a function conferred on the division under chapter 

14 39 of this title involving a special prosecutor shall be eligible 

15 to participate in any judicial proceeding involving a matter 

16 which involves such special prosecutor while such special 

17 prosecutor is serving in that oflSce or which involves the 

18 exercise of such special prosecutor's official duties, regardless 

19 of whether such special prosecutor is still serving in that 

20 office." 

21 (b)  The table of sections for chapter 3 of title 28 of 

22 the United States Code is amended by adding at the end 

23 the following item: 

"49. Assignment of judges to division to appoint special prosecutors," 



265 

14 

1 DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF THE 

2 DEPAETMENT OF JUSTICE 

3 SEC. 4. (a) Chapter 31 of title 28 of the United States 

4 Code is amended by adding at the end the following: 

5 "§528. Disqualification of officers and employees of the 

6 Department of Justice 

7 "The Attorney General shall promulgate rules and regu- 

8 lations which require any officer or employee of the Depart- 

9 ment of Justice, including a United States attorney or a 

10 member of his staff, to disqualify himself from participation 

11 in a particular investigation or prosecution if such partici- 

12 pation may result in a personal, financial, or political conflict 

13 of interest, or the appearance thereof. Such rules and regula- 

14 tions may provide that a willful violation of any provision 

15 thereof shall result in removal from office.". 

16 (b) The table of sections for chapter 31 of tide 28 of 

17 the United States Code is amended by adding at the end the 

18 following: 

"528. Disqualification of officers and employees of the Department of 
Jostice." 
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S.495 
IN THE HOUSE OF REPRESENTATIVES 

JiXT 26,1976 

Beferred jointly to tlie Coiiunittces on tlie Judiciary, Rules, and Standards 
of Official Conduct 

AN ACT 
To establish certain Federal agencies, effect certain reorganiza- 

tions of the Federal Government, and to implement certain 

reforms in the operation of the Federal Government recom- 

mended by the Senate Select Committee on Presidential 

Campaign Activities, and for other purposes. 

1 Be it enacted by the Senate and Home of Beprewnta- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Watergate Reorganization 

4 and Reform Act of 1976". 

5 TITLE I—AMENDMENTS TO TITLE 28, UNITED 

6 STATES CODE 

7 EEOROANIZATION  OF  THE   DEPARTMENT   OF   JUSTICE 

8 SEC. 101. (a) Title 28, United States Code, is amended 

9 by adding after chapter 37 the foUowbg new chapter: 

I 
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1 "Chapter 3»-0FFICE   OF   SPECIAL   PROSECUTOR 

2 AND OFFICE OF GOVERNMENT CRIMES AND 

8 OFFICE OF PROFESSIONAL RESPONSIBILITY 

"591. Special Prosecutor: appointment and removal. 
"S92. Jurisdiction. 
"593. Authority. 
"694. Office of Government Crimes. 
"695. Jurisdiction. 
"596. Eeporting. 
"587. Disqualification of officers and employees of the Department of 

Justice. 
"598. Office of Professional Responsibility. 

4 "§591. Special Prosecutor; appointment and removal 

5 " (a)   There is established within the Department of 

6 Justice an independent Office of Special Prosecutor which 

7 shall be headed by a Special Prosecutor appomted by the 

8 President, by and with the advice and consent of the Senate. 

9 "(b) The Special Prosecutor shall be appomted for a 

10 term of three years and shall be compensated pursuant to 

11 level II of the Executive Schedule, section 5313 of title 5, 

12 United States Code. No person shall serve as Special Prose- 

13 cutor for more than a single term. 

1* " (c) A person shall not be appointed Special Prosecu- 

1^ tor if he has at any time during the five years preceding 

1^ such appointment held a high level position of trust and 

^"^ responsibility on the personal campaign staff of, or in an 

^® organization or political party working on behalf of, a candi- 

^^ date for any elective Federal office. The confirmation by the 

Senate of a Presidential nomination of a Special Prosecutor 
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1 shall constitute a final determination that such officer meets 

2 the requirements of this subsection. 

3 " (d) A Special Prosecutor shall only be removed by the 

4 President for extraordinary improprieties, for malfeasance in 

5 office, for willful neglect of duty, for permanent incapadtar 

6 tion, or for any conduct constituting a felony. An action may 

7 be brought in the United States District Court for the Dis- 

8 trict of Columbia to challenge the action of the President 

9 under this subsection by seeking reinstatement or other 

10 appropriate rehef. In the event of any removal, the Presi- 

11 dent shall promptly submit to the Committee on the Judi- 

12 ciary of the Senate and the Committee on the Judiciary of 

13 the House of Representatives a report describing with par- 

14 ticularity the grounds for such action. The committees shall 

15 make available to the public such report, except that each 

16 committee may, if necessary to avoid prejudicing the legal 

17 rights of any individual, delete or postpone pubUshing such 

18 portions of the report, or the whole report, or any name or 

19 other identifying details. 

20 "(e) The Special Prosecutor shall report no less than 

21 annually to the Committee on the Judiciary of the Senate 

22 and the Committee on the Judiciary of the House of Repre- 

23 sentatives and shall include in such reports information con- 

24 ceming his relationship with the Attorney General, United 

25 States Attorneys, other agencies of Government, the degree 
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1 of independence exercised under section 593, the types and 

2 numbers of matters of which he has declined jurisdiction 

3 under section 592 (b) and such other matters as he deems 

4 appropriate.  Ilowever,  the  report  shall not include any 

5 Information which might impair or compromise an ongoing 

6 matter, or which the Special Prosecutor determines would 

7 constitute an improper invasion of personal privacy or other 

8 improper disclosure. 

9 "§392. Jurisdiction 

3J(^ "(a) (1) The Special Prosecutor shall have jurisdiction 

11 to investigate and prosecute possible violations of Federal 

,„ criminal law by a person who holds or who at the time of 

JO such possible violation held any of the following positions in 

•|j the Federal Government:   (i)   President,  Vice President, 

25 Attorney General, or Director of the Federal Bureau of 

ig Investigation; (ii) any position compensated at a rate equal 

27 to or greater than level I or level II of the Executive Sched- 

iQ ule under sections 5312 or 5313 of title 5, United States 

jQ Code,   (iii)   Member of Congress, or  (iv)   anj' member of 

20 the Federal judiciary. 

21 "(2)   The Attorney General shall promptly refer to 

22 the Special Prosecutor for investigation and, if warranted, 

23 prosecution any information, allegations or complaints relat- 

24 ing to any violation specified in paragraph (1). In addition, 

25 the Attorney General shall promptly refer to the' Special 
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1 Prosecutor for investigation and if warranted prosecution 

2 any matter where the Attorney General determines that in 

3 the interest of the administration of justice it would be in- 

4 appropriate for the Department of Justice  (other than the 

5 OflSce of Special Prosecutor)  to conduct such investigation 

6 or prosecution. 

7 "(b) The Special Prosecutor may in his discretion de- 

8 cline to accept referrals under subsection   (a) (2)   of this 

9 section. The Special Prosecutor may decline to assert juris- 

10 diction under subsection  (a) (1)  of this section when the 

11 matter over which he has jurisdiction is a peripheral or 

12 incidental part of an invc.'stigation or prosecution already 

13 being conducted elsewhere in die Departuicut of Justice, or 

14 when for some other reason he determines it would be in 

15 the interest of the administration of justice to permit the 

16 matter to be handled elsewhere in the Department: Provided, 

17 hotiever, That any such declination shall be accompanied by 

18 the establisliment of such procedures as the Special Prosecu- 

19 tor considers necessary and appropriate to keep him informed 

20 of the progress of the investigation or prosecution as it 

21 relates to such matter:  And provided further, That  the 

22 Special Prosecutor may at any time assume responsibility for 

23 investigation and prosecution of such matter. If the Special 

24 Prosecutor declines to accept a referral under subsection (a) 

25 (2) or declines to assert jurisdiction under subsection  (a) 



271 

1 (1) he shall submit his reasons for taking such action in 

2 writing to the Attorney General. 

3 "§593. Authority 

4 " (a)   The temporary Special Prosecutor shall have, 

5 withm the jurisdiction specified by section 592 over matters 

6 which he has assumed responsibility, full power and in- 

7 dependent authority, subject only to the power of the Pres- 

8 ident under section 591 (d) to— 

9 " (1)  conduct proceedings before grand juries and 

10 other investigations; 

11 "(2) participate in court proceedings and engage 

12 in any litigation, including civil and criminal matters, 

13 as he deems necessary; 

1^ " (3)  appeal any decision of a court in which he is 

16 a party; 

U " (4)   review all documentary evidence available 

17 from any source; 

18 " (5) determine whether or not to contest the as- 

19 sertion of any testimonial privilege; 

20 " (6)  receive appropriate national security clear- 

21 ances and, if necessary contest in court, including where 

22 appropriate participation in in camera proceedings, any 

23 claim of privilege or attempt to withhold evidence on 

24 grounds of national security; 

25 "(7) make applications to any Federal court for a 
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1 grant of immunity to any witness, consistent with ap- 

2 plicable statutorj' requirements, or for warrants, sub- 

3 penas, or other court orders, and for purposes of sections 

4 6003, 6004, and 6005, of title 18, United States Code, 

5 as amended, the Special Prosecutor may exercise die 

6 authority vested in a United States Attorney, or the 

7 Attorney General; 

8 " (8) inspect, obtain, or use the original or copy of 

9 any tax return, in accordance with the applicable stat- 

ic utes and regulations, and for purposes of section 6103, 

11 of title 26, United States Code, as amended, and the 

12 regulations thereunder, a Special Prosecutor may exer- 

13 cise the powers vested in a United States Attorney or 

14 the Attorney General; 

15 " (9) initiate and conduct prosecutions in any court 

16 of competent jurisdiction, frame and sign indictments, 

17 file information, and handle all aspects of any case in the 

18 name of the United States; 

19 "(10) communicate with, and appear before, and 

20 provide information to, appropriate Congressional com- 

21 mittees; 

22 "(11) exercise all other powers as to the conduct 

23 of criminal investigations and prosecutions which would 

24 otherwise be vested in the Attorney General or the 

25 United States Attorneys under the provisions of chapters 
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1 31 and 35 of title 28 of the United States Code, as 

2 amended, and the regulations thereunder, coordinate and 

3 direct the activities of all Department of Justice person- 

4 nel, including United States Attorneys, and act as attor- 

5 ney for the Government in such investigations and prose- 

6 cutions except that the Attorney General shall exercise 

7 direction or control as to those matters that specifically 

8 require the Attorney General's personal action under 

9 section 2516 of title 18, United States Code. 

10 " (h)  The Special Prosecutor shall have power to ap- 

11 pomt, fix the compensation, and assign the duties of such 

12 employees as he deems necessary, including but not limited 

13 to investigators, attorneys, and part-time consultants, with- 

14 out regard to the provisions of title 5, United States Code, 

15 governing appointments in the competitive civil service, and 

16 without regard to chapter 51 and subchapter III of chapter 

17 53 of such title relating to classification and General Schedule 

18 pay rates, but at rates not in excess of the maximum rate for 

j9 GS-18 of the General Schedule under section 5332 of such 

20 title. The Department of Justice shall provide assistance to 

21 the Special Prosecutor which shall include but not be limited 

22 to, affording to the Special Prosecutor full access to any 

23 records, files, or other materials relevant to matters within 

24 his jurisdiction,  providing  to  the Special  Prosecutor  the 

25 resources and  personnel required  to  perform his  duties. 
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1 and use by the Special Prosecutor of the investigative and 

2 other services of the  Federal Bureau of Investigation. 

8 "(c) The Special Prosecutor may from time to time 

4 make public such statements or reports as he deems appro- 

5 priate. The Special Prosecutor may present reports, state- 

6 ments, or recommendations to the Congress, the President 

7 or the Attorney General. 

8 "(d) Nothing in this chapter shall prevent the Attorney 

9 General or the Solicitor General from making presentations 

10 to any court as to issues of law raised by any case or appeal. 

11 "§ 594. Office of Government Crimes 

12 " (a)   There is established within the Department of 

13 Justice an Office of Government Crimes, which shall be 

14 headed by a Director appointed by the President, by and 

15 with the advice and consent of the Senate. The Director shall 

16 report directly to the Attorney General on a regular basis 

17 and when he deems it necessary and shall report to any 

18 other person the Attorney General directs. The Attorney 

19 General shall determine the organizational placement of the 

20 office within the department. 

21 "(b)  A person shall not be appointed director of the 

22 Office of Government Crimes if he has at any time during 

23 the five years preceding such  appointment held a high 

24 level position of trust and responsibility on the personal 

25 campaign staff of, or in an organization or political party 

S. 495 2 
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2 working on behalf of, a candidate for any elective Federal 

2 office. The confirmation by the Senate of a Presidential 

3 nomination of a director shall constitute a final determination 

4 that such officer meets the requirements of this subsection. 

e " (c) An individual who has played a leading partisan 

g role in the election of a President shall not be appointed 

ij Attorney General or Deputy Attorney General. Individuals 

g holding the position of national campaign manager, national 

n chairman of the finance committee, chairman of the national 

jQ political party, or other comparable high level campaign role 

•jj^ involved in electing the President should be those considered 

22 to have played a leading partisan role. 

23 "§ 595. Jurisdiction 

24 " (a)  The Attorney General shall, except as to matters 

25 referred to the Special Prosecutor pursuant to section 592 of 

26 this chapter, delegate to the Office on Government Crimes 

27 jurisdiction of (1) criminal violations of Federal law related 

28 directly or indirectly to his Government position, employ- 

29 ment, or compensation, by any individual who holds or who 

2Q at the time of such possible violation held a position as an 

22 elected or appointed Federal Government officer, employee 

22 or special employee; (2) criminal violations of Federal laws 

23 relating to lobbying, conflicts of interest, campaigns, and 

24 election to public office committed by any person except in- 

25 sofar as such violations relate to matters involving discrimi- 
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1 nadon or intimidation on the grounds of race, color, religion 

2 or national origin; (3) the supervision of investigations and 

3 prosecutions of criminal violations of Federal law involving 

4 State or local government officials or employees; and  (4) 

5 such other matters as  the Attorney General may deem 

6 appropriate. 

7 " (b) Jurisdiction delegated to the Office of Govem- 

8 ment Crimes pursuant to subsection  (a) of this subsection 

9 may be concun-ently delegated by the Attorney General to, 

10 or concurrently reside in, the United States attorneys or 

11 other units of the Department of Justice. In the event of 

12 such concuiTent delegation, the Director shall supervise the 

13 United States attorneys or other units in the performance of 

H such duties. This section shall not limit any authority con- 

25 ferred upon the Attorney General, the Federal Bureau of 

16 Investigation, or any other department or agency of govem- 

17 ment to investigate any matter. 

Ig "§596. Reporting 

JO " (a)  At the beginning of each regular session of the 

20 Congress, the Attorney General shall report to the Congress 

21 on the activities and operation of the Office of Government 

22 Crimes for the preceding fiscal year. 

23 " (b) Such report shall specify the number and type of 

24 investigations and prosecutions subject to the jurisdiction of 

25 such unit and the disposition thereof but shall not include any 
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1 information which would impair an ongoing investigation, 

2 prosecution, or proceeding, or which the Attorney General 

3 determines would constitute an improper invasion of pw- 

4 sonal privacy. 

5 "§597. Disqualification of officers and employees of the 

5 Department of Justice 

7 "The  Attorney  General  shall  promulgate  rules  and 

8 regulations which require any officer or employee of the 

9 Department of Justice, including a United States attorney 

10 or a member of his staff, to disqualify himself from participa- 

11 tion  in a particular  investigation  or prosecution  if  such 

12 participation may result in a personal, financial, or partisan 

13 political conflict of interest, or the appearance thereof. Such 

14 rules and regulations may provide that a wiUful violation of 

15 any provision thereof shall result in removal from office. 

16 "§ 598. Office of Professional Responsibility 

17 " (a)   There is established within the Department of 

18 Justice an Office of Professional Responsibihty, which shall 

19 be headed by a Counsel on Special Responsibility appointed 

20 by the Attorney General. The counsel shall be subject to the 

21 general supervision and direction of the Attorney General, 

22 and shall report directly to the Attorney General or, in appro- 

23 P'*'iite   cases,   to   the   Deputy   Attorney   General   or  the 

24 Solicitor General. 

05 "(b)  Except as to matters which are to be referred 
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1 to the Special Prosecutor under section 592 of this chapter, 

2 the Counsel on Professional Responsibility shall be respon- 

3 sible for reviewing any information or allegation presented 

4 to him concerning conduct by an employee of the Depart- 

5 ment of Justice that may be m violation of law, of depart- 

6 ment regulations or orders, or of applicable standards of 

7 conduct, and shall undertake a preliminary investigation to 

8 determine what further steps should be taken. On the basis of 

9 such investigation the counsel shall refer the matter to the 

10 appropriate unit within the department or shall recommend 

11 to the Attorney General or, in appropriate cases, to the 

12 Deputy Attorney General or Solicitor General, what other 

13 action, if any should be taken. The counsel shall undertake 

li such other responsibilities as the Attorney General may 

15 direct. 

16 " (c)  Nothing in this section shall derogate from the 

17 authority of internal inspection units of the Department of 

18 Justice and the heads of other units to receive, investigate 

19 and act upon infonnation or allegations concerning unlawful 

20 or improper conduct.". 

21 (h) The analysis of part II of title 28, United States 

22 Code, is amended by adding after the item following chapter 

23 37 the following new item: 

"39. Office of Special Prosecutor, Office of Government Crmes, 
and Office of Professional Responsibility 691", 
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1 (c) (1) Section 5315 of title 5, United States Code, is 

2 amended by adding "(105)  Dii'ector of Office of Govem- 

3 ment Crimes.". 

4 (2)  Section 5313 of title 5, United States Code, is 

5 amended by adding "Special Prosecutor". 

6 SEPABABILITY 

7 SEC. 102. If any part of this title is held invalid, the 

8 remainder of the title shall not be affected thereby. If any 

9 provision of any part of this title, or the application thereof 

10 to any person or circumstance, is held invalid, the provisions 

11 of other parts and their application to other persons or cir- 

12 cumstances shall not be aflfected thereby. 

13 AUTHOBIZATION OF APPBOPBIATIONS 

14 SEC. 103. There are authorized to be appropriated for 

15 each fiscal year through September 30, 1981, such sums as 

16 may be necessary to carry out the provisions of this title. 

O 
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